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and

appeal s the



affirm The State of Arkansas cross-appeals the partial grant of habeas
relief. W reverse.

Wi nwright was convicted of killing Barbara Snmith, an attendant at
the Best Stop convenience store in Prescott, Arkansas. M. Snith was shot
during a robbery on July 29, 1988. Al though no one saw the nurder,
W t nesses saw Wai nwright run out of the store after the robbery and junp
into a pink Cadillac. A short tine later, police saw the pink Cadillac and
pulled it over. Andrew Wods was driving the car and Dennis Leeper was
riding in the front seat. Winwight was in the back seat with a Best Stop
noney bag containing cash and a gun. The State charged all three nen with
capital nurder.

At Wainwight's trial, the State presented evidence that Wi nwi ght
went into the Best Stop alone and comritted the robbery and nurder while
Leeper and Wods waited in the car. Wai nwri ght argued Leeper was the
triggerman. After hearing the evidence, an Arkansas jury convicted
Wai nwri ght of capital felony nurder. Ark. Code Ann. 8§ 5-10-101(a) (1)
(Mchie 1987). At the conclusion of the penalty phase, the trial court
submtted special verdict forns to the jury. On these forms, the jury
unani nously found three aggravating circunstances existed at the tine of
the nmurder: Wainwight had previously conmitted another felony involving
a threat of violence to another person, the nurder was conmitted to avoid
or prevent arrest, and the nurder was conmitted for pecuniary gain. The
jury also unaninously found two mitigating circunstances: Winwight had
no history of homcide before the nmurder of Ms. Smith, and Wainwight did
not resist when arrested for nurdering her. The jury then unani nously
found the aggravating circunstances outwei ghed any nitigating circunstances
and justified a sentence of death.

The Arkansas Supreme Court affirmed on direct appeal. MWinwight v.
State, 790 S.W2d 420 (Ark. 1990) (Wainwight 1),




cert. denied, 499 U S. 913 (1991). State postconviction relief was denied,
Wainwight v. State, 823 S.W2d 449 (Ark. 1992) (per curianm (Wainwight
1), and Wainwight filed this habeas petition in federal district court.

After conducting evidentiary hearings, the district court denied VWi nwi ght
relief on all except one of his clains: that the State violated
Wai nwight's First and Fourteenth Anendnent rights by questioni ng hi mabout
a "Bl ood handbook"” during the penalty phase. Winwight v. Norris, 872 F.
Supp. 574 (E.D. Ark. 1994) (Wainwight IIl). The district court ordered
the State to conduct a new sentencing trial or to convert Wiinwight's

sentence to life inprisonment without parole. [d. at 620. Wi nwight now
appeal s the denial of his other clains for relief, and the State cross-
appeal s the partial grant.

Relying on Lewis v. Erickson, 946 F.2d 1361 (8th Cr. 1991),
Wainwight first contends wtness Cctavia Hardamon Ganble's partial

recantation of her trial testinony is newy discovered evidence warranting
habeas relief because the testinmony would probably change the result on
retrial. During Wainwight's trial, Ganble testified she was inside the
Best Stop near the tine of the nurder and saw Wai nwight, whom she had
known for several years, |eave the store with a gun in his hand. On cross-
exam nation, Wainwight's attorneys accused Ganble of having an affair with
Wi nwri ght and suggested she had reason to spite himbecause he had told
Ganbl e's husband about the affair, but Ganble denied any romantic
relationship with Winwight or reason to fabricate her testinony.
Neverthel ess, Sheila Butler, a friend of Ganble's, testified that Ganble
had romantic encounters wth Winwight. At the habeas evidentiary
hearing, Ganble admitted that she had been romantically involved with
Wai nwright and had lied at trial because she was newy narried,
enbarrassed, and ashaned. Ganble reaffirnmed that she saw Wai nwi ght | eave
the Best Stop with a gun in his hand, however. See WAinwright IIl, 872 F.
Supp. at 598-601.

In our view, evidence of Ganbl e's untruthful ness about the



affair would not likely produce an acquittal on retrial, Lewis, 946 F.2d
at 1362, or a life sentence at the penalty phase. At the habeas hearing,
Ganble reaffirmed the material part of her trial testinony: she saw
Vi nwight run out of the Best Stop with a gun. Butler's trial testinony
already contradicted Ganble's trial testinony about her relationship with
VWi nwight. Mst inportantly, even without Ganble's testinony that she saw
Wai nwright inside the Best Stop with a gun, substantial circunstantial
evi dence shows Wi nwright committed the robbery and nurder hinself. See
Wainwight I, 790 S.W2d at 422; Wainwight 111, 872 F. Supp. at 580-81.
Several witnesses who arrived just after the nurder took place testified

t hey saw one black man run out of the Best Stop. A witness testified the
man was wearing red and white flowered shorts, and another testified he
junped into a pink Cadillac that sped away. A young nman who knew
Wi nwight through famly connections testified he was wal ki ng by t he Best
Stop at the tine of the nurder and saw Wai nwight run out of the store.
The young nan was sure the fleeing man was Kirt Wi nwight because he saw
VWai nwight's face. Monents later, the young man saw a pink Cadillac speed
by him The young man testified he saw Vi nwight in the back seat and two
other people in the car. Wen police stopped the pink Cadillac soon after
the murder, Leeper and Wods were in the front, and Wainwight was in the
back seat with the Best Stop nbney bag and a gun. Bal listics tests
revealed the gun could have been the one used to kill M. Smth.
Vi nwight was wearing red and white flowered shorts when apprehended and
the shorts were later identified as the ones the witness had seen on the
man running from inside the Best Stop. Nei t her Leeper nor Wods was
wearing red shorts. Gven this substantial circunstantial evidence agai nst
Wi nwight, we cannot say the jury would probably have reached a different
conclusion in either the guilt or penalty phase had Ganble testified
truthfully about her relationship with Wi nwight. Thus, Wainwight is not
entitled to habeas relief on this ground.



VWi nwight next asserts his trial counsel was ineffective in failing
to offer the testinony of Dr. Irwin Stone, a ballistics expert. According
to Wainwight, Stone's testinobny would have shown Leeper, rather than
Wai nwri ght, was the triggernan. Evi dence at trial showed Ms. Smith's
killer had the gun in his left hand when he fired the lethal shot. About
three hours after the nurder, gunpowder residue tests were perforned on
VWi nwight, Leeper, and Wods. No gunpowder residue was found on Wods or
Wai nwright, who is |[eft-handed. Leeper, who is right-handed, tested
positive for gunpowder residue on his left hand, however, and there was
nore residue on the back of his hand than on the front.

To explain these results, the State argued Wai nwight had rubbed the
gunpowder residue off his hands sonetine after he shot Ms. Snmith, and
Leeper had handl ed the gun sonetine after the murder. See Wainwight 111,
872 F. Supp. at 585-86. The State's ballistics expert, Gary Law ence,
testified at trial that a person could get gunpowder residue on his or her

hands by firing a weapon, handling a weapon that has been fired, or being
near a weapon when it is fired. Lawr ence al so testified that vigorous
activity or washing with water can renove the residue. At the habeas
hearing, Dr. Stone testified that the nost likely way to get gunpowder
residue on the back of the hand is by firing a weapon and it is unlikely
that handling a gun would put residue there. Thus, Dr. Stone's testinony
cast sone doubt on the State's theory. Nevertheless, Dr. Stone confirned
t hat gunshot residue can be easily renopved by washing or rubbing, and
stated that even nornal activity may renpve it within three hours.

To establish ineffective assistance of trial counsel, Winwight nust
show the decision not to call Dr. Stone was professionally deficient, and
a reasonable probability that the result of the guilt phase or penalty
phase woul d have been different had Dr. Stone testified. Strickland v.
Washi ngton, 466 U S. 668, 687, 694 (1984). At the habeas hearing,
Wai nwright's




trial attorney testified he had interviewed Dr. Stone before the trial but
deci ded Stone's testinbny was unnecessary because it was consistent with
Law ence's testinony. The district court concluded the attorney's decision
not to call Dr. Stone was professionally deficient. Wiinwight I1l, 872

F. Supp. at 586. Nevert hel ess, the district court was not convinced a
different result inthe guilt or penalty phase was reasonably probable if
Dr. Stone had testified at trial. [d. at 586-87. W agree. In light of
the circunstantial evidence indicating Wai nwight was the | one robber and
nmurderer, supra at 4, we do not believe the jury woul d have found ot herw se
had Dr. Stone testified that firing a gun was the nost likely way for
Leeper to get gunpowder residue on the back of his hand. In sum our
confidence in the outconmes of the guilt and penalty phases is not
underm ned by any error in failing to call Dr. Stone

Wai nwright next argues the State's reliance on the aggravating
circunmstance that he conmtted the nurder to avoid or prevent arrest, Ark.
Code Ann. 8 5-4-604(5), violates the Ei ghth and Fourteenth Anmendnents for
several reasons. Winwight contends the circunstance does not genuinely
narrow the class of persons eligible for the death penalty as required by
Lowenfield v. Phelps, 484 U.S. 231, 244 (1988). W have already rejected
this challenge to Arkansas's death penalty scheme. Ruiz v. Norris, 71 F.3d
1404, 1408 (8th Cr. 1995); Perry v. lLockhart, 871 F.2d 1384, 1393 (8th
CGr.), cert. denied, 493 U S. 959 (1989). Arkansas's capital felony-nurder
statute sufficiently narrows the class of nurderers eligible for the death

penalty by specifying only a subgroup of nmurders as capital ones. Ruiz,
71 F.3d at 1408; see Ark. Code Ann. § 5-10-101.

Wai nwight also contends the circunstance that he conmmtted the
murder to avoid or prevent arrest is vague and overbroad, both facially and
as applied in his case. W disagree. The statutory |anguage defining the
circunmstance is specific enough to guide the jury and avoid arbitrary and
capricious inposition of the death



penalty. Witnore v. Lockhart, 8 F.3d 614, 624 (8th Gr. 1993); see Wilton
v. Arizona, 497 U S. 639, 652-53 (1990); Wllians v. darke, 40 F.3d 1529,
1537-38 (8th Cir. 1994), cert. denied, 115 S. C. 1397 (1995). Wi nwi ght
next argues the circunstance inpermssibly elevates the required nenta

state at the penalty phase and thus produced an inconsistent jury verdict.
According to Wainwight, the jury's guilt-phase finding that in the course
of commtting robbery, Wainwight "cause[d] the death of any person under
circunmstances nmanifesting extrene indifference to the value of hunman |ife"
conflicts with its penalty-phase finding of the aggravating circunstance
that the nmurder was conmitted purposely to avoid arrest. These findings
are not inconsistent. Any higher intent requirenent at the penalty phase
sinply supports the aggravating circunstance and further narrows the class
of murderers eligible for the death penalty.

VWi nwight also argues that even if the aggravating circunstance is
constitutional, the evidence is insufficient to support it. The
aggravating circunstance of committing the nurder to avoid arrest applies
when a robber "nakes the col d-bl ooded cal cul ation that by annihilating his
victim he thereby eradicates an eyewitness to his crine." Pi ckens v.
State, 551 S.W2d 212, 215 (Ark. 1977) (en banc), cert. denied, 435 U S
909 (1978). On direct appeal, the Arkansas Suprene Court found the
evi dence sufficient to support this aggravating circunstance. Winwight
I, 790 S.W2d at 427. Ms. Smith was shot once in the top of the head at
poi nt - bl ank range. Further, the Best Stop's manager testified Ms. Snmith

knew Wai nwright's name and could probably identify him because she had
rejected a check he had tried to cash on two occasions. W conclude the
evi dence was sufficient to convince a reasonable juror beyond a reasonabl e
doubt that Wainwight nmurdered Ms. Smith to avoid arrest. See Smith v.
Arnontrout, 888 F.2d 530, 538 (8th Cir. 1989).

Wi nwri ght next contends his death sentence violates the



Ei ghth and Fourteenth Anmendnents because of the jury's "inconsistent
findings" about the nmitigating circunstance that he did not resist when
arrested for the nurder. On one special verdict form the jury indicated
it had unani nously found the | ack-of-resistance circunstance and one ot her
mtigating circunstance existed. On another form the jury indicated it
had unani nously found the | ack-of-resistance circunstance did not exist.
According to Wainwight, these contrary statenments show the jury was
confused about the |ack-of-resistance circunstance. \Whether or not the
jury found Wai nwight did not resist arrest, the jury clearly considered
the circunstance one way or the other. . Wodard v. Sargent, 806 F.2d
153, 157-58 (8th Cir. 1986) (failure to subnit applicable mitigating
circunstance to jury for consideration prejudiced defendant). The jury

then specifically found the three "aggravating circunstances outwei gh[ed]
beyond a reasonabl e doubt all mitigating circunstances," whether the jury
found one or two nitigating circunstances. Because this is not arbitrary
or capricious, there is no Constitutional violation. See Wllianms, 40 F. 3d
at 1537- 38.

Wai nwight also asserts the State's reliance on the aggravating
circunmstance of murder conmitted for pecuniary gain, Ark. Code Ann. § 5-4-
604(6), violated the Eighth and Fourteenth Amendnents. Wi nwight argues
the circunstance repeats an elenent of the underlying robbery and thus
fails to narrow the class of nmurderers eligible for the death penalty. W
rejected this challenge to Arkansas's death penalty schene in Perry, 871
F.2d at 1392-93. Wiinwight asserts our decision in Perry is wong. W
recently reaffirned that duplication of an elenent of capital robbery-
nmurder by one or nobre aggravating circunstances does not render Arkansas's
death penalty schene unconstitutional. Ruiz, 71 F.3d at 1407-08. As we
explained in Ruiz, no panel of this court can reconsider the Perry
decision. 1d.

Wi nwri ght next asserts the seating of the victins fanily



near the jury during the trial violated his due process rights. Before the
jury entered the courtroom a crine victing' assistant wth the
prosecutor's office asked sone people seated in the front rowto nove so
the victims famly could sit there. The defense objected and the trial
court stated the prosecutor should not tell people where to sit and the
victims family could sit wherever they could find seats. Al though the
victinms famly sat in the front row near the jury during the entire trial

the victims famly did not cry, shout, cause a disturbance, or identify
thenselves to the jury. The state court found there was no evi dence that
the jury knew the people in the front rowwere the victims famly nenbers.
Wainwight I, 790 S.W2d at 425. In this habeas proceeding, we nust
presune the state finding is correct. 28 US. C § 2254(d) (1988). In
light of the finding, Wainwight cannot show the seating arrangenent

prejudiced him Because any error was harm ess, Wainwight is not entitled
to habeas relief on this ground. See Brecht v. Abrahanson, 113 S.
1710, 1722 (1993).

VWi nwight al so asserts the presence and actions of security officers
denied his right to a fair trial. During the guilt phase, two or three
police officers sat in chairs directly behind the defense table. Wen
Wai nwight testified during the penalty phase, the sheriff and a police
of ficer acconpanied Wainwight to the witness stand, stood next to him
while he testified, then escorted him back to his chair. The Arkansas
Supreme Court found these security neasures did not prejudi ce Wai nwri ght.
Wainwight I, 790 S.W2d at 427. The district court agreed. Wainwight
L1, 872 F. Supp. at 607-08.

State judges have broad discretion to take security neasures in state
courthouses. Hellumyv. Warden, 28 F.3d 903, 907-09 (8th Cir. 1994). To
succeed on a claimthat state-court security neasures denied the right to

a fair trial, a federal habeas petitioner nmust show the neasures were
either actually or inherently prejudicial. Holbrook v. Flynn, 475 U'S
560, 572




(1986). Wi nwight has not shown actual prejudice. To decide whether the
security neasures were inherently prejudicial, we consider whether they

presented "“an unacceptable risk . . . of inpermissible factors coming into
play."" Id. at 570 (quoting Estelle v. Wlliams, 425 U S. 501, 505
(1976)).

Here, the officers' act of escorting Wainwight to the witness stand
during the penalty phase may have suggested he was likely to flee or harm
soneone, but Wainwight was a convicted capital nurderer at that point.
The officers did not obstruct the jury's view of Wainwight, and were no
closer to Wainwight during his testinobny than during the rest of the
trial. W think the jury would view the officers' presence and actions as
ordinary and normal concern for the safety and order of the proceedings.
See id. at 571. In sum we cannot say the scene presented to the jury was
"so inherently prejudicial as to pose an unacceptable threat to
[Wainwight's] right to a fair trial." 1d. at 572 (no prejudi ce where four
uni forned, arned state troopers sat in first row of spectators' section
behi nd six defendants); see United States v. Darden, 70 F.3d 1507, 1533-34
(8th CGr. 1995) (no prejudice to defendants being tried for extraordinarily

violent crimnal enterprise by use of unarned officers in courtroom netal
detectors outside courtroom jury sequestration and transportation by
nmarshal s, arned guards al ong street, helicopter surveillance, and snipers
on courthouse roof); Hopkinson v. Shillinger, 866 F.2d 1185, 1218 (10th
Gr. 1989) (no prejudi ce where guards used nmagnetoneter to check everyone

entering courtroom prosecutor's bodyguards wore bull et proof vests and
visibly carried guns, and guards audi bly cocked guns when |ights went out
in courtroomduring trial), cert. denied, 497 U S. 1010 (1990).

Wai nwright also asserts that even if we reject each clained error
individually, their cunulative effect deprived himof a fair trial. In
support of the cunmulative error doctrine, VWainwight cites Harris v.
Housew i ght, 697 F.2d 202 (8th Gr. 1982)
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(cumul ative effect of eleven mstakes by trial counsel anpbunted to
deficient performance). Harris is no longer good law in light of the
Supreme Court's decision in Strickland v. Washi ngton, however. Grtman v.
Lockhart, 942 F.2d 468, 475 (8th Gr. 1991); see United States v. Stewart,
20 F.3d 911, 917-18 (8th CGr. 1994). FErrors that are not unconstitutional
i ndi vidual |y cannot be added together to create a constitutional violation.

Stewart, 20 F.3d at 917-18. Neither cumul ative effect of trial errors nor
cunmul ative effect of attorney errors are grounds for habeas relief. 1d.;
Wharton-El v. Nix, 38 F.3d 372, 375 (8th Cr. 1994), cert. denied, 115 S
Ct. 1126 (1995); Giffin v. Delo, 33 F.3d 895, 903-04 (8th Cir. 1994),
cert. denied, 115 S. C. 1981 (1995).

In its cross appeal, the State contends the district court
incorrectly concluded the State's cross-exam nation of Wainwight about a
"Bl ood handbook" and "t he Bl oods" violated his rights under the First and
Fourteenth Anendnents. See Wainwight 111, 872 F. Supp. at 610-19. During
the penalty phase, Wainwight testified that he is a Baptist, but had

studi ed other religions. During cross-exam nation, the prosecutor showed
Wai nwright a bookl et and asked hi m whet her he had ever seen it. |1d. at
612. Wainwight identified the booklet as Islanic material that bel onged
to him The prosecutor then asked, "[I]s this what you refer to [as] the
Bl ood handbook?" I1d. at 613. Wi nwri ght responded, "No, that's sone
[ Moorish] Science Tenple of Anerica [material] . . . [from a book called
101." The State next asked, "What is the Bl oods?" and Wi nwright said,
"That neans black. Blood neans black." See Dictionary of Contenporary
Slang 46 (1990) (defining "blood" as "a termof endearnent or address used
by black males to fellow nmales, a shortening of “blood brother'"). The
State then noved for adm ssion of the booklet, and the defense objected on
the ground of relevance. After a discussion, apparently off the record,
the trial court decided the booklet was not relevant since it did not
reflect Wainwight's religious beliefs. Wainwight [1l, 872 F. Supp. at
613- 14.
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Evi dence at the habeas hearing showed the booklet the State sought
to adnmit is a handwitten copy of an Islanic religious booklet, "Koran
Questions for Moorish Children." The text consists of 101 questions and
answers about the Islamic faith. Because of the way the questions and
answers are phrased ("Who nmade you? Allah.") and because Wai nwi ght had
copied the booklet in his own handwiting, the prosecutor believed the
bookl et contained Wainwight's own answers to the questions and thus
reflected Wai nwright's personal beliefs. The cover of Wiinwight's copy
of the booklet had a hand-drawn picture of a dagger dripping a dark
substance into a puddle. "Blood" was witten in large letters next to the
dagger. See id. at 621 (reproduction of cover). The prosecutor mstakenly
believed the booklet tied Wainwight to the Bl oods street gang, based on
the prosecutor's very strained interpretation of the booklet's text, see
id. at 610, as well as his personal belief that the Bl oods gang is part of
the Islamic church, see id. at 616. At the habeas hearing, the district
court asked the prosecutor whether the booklet's cover and the State's
guestioni ng about the "Bl ood handbook" and "the Bloods" led the jury to
bel i eve Wi nwight was a nenber of the Bl oods street gang. The prosecutor
responded, "At the tinme | questioned M. Winwight about this booklet, I
felt in ny heart that he was a nenber of the Bloods and that's what | was
trying to get out to challenge his testinony and other evidence that he was
a Christian." |1d. at 618.

The district court concluded the prosecutor fed on "gang hysteria"
in the community at the tine and bought into it hinself. 1d. at 619. The
district court held the State's cross-exam nation did not serve any proper
rebuttal purpose and tended strongly to link Wainwight to a street gang
and generate a fear of gangs in the jury. 1d. The district court was
convi nced the prosecutor's questions and display of the booklet's cover
made Wai nwight appear nore dangerous and led the jury to believe
Wai nwight was part of a crimnal enterprise larger than a |oca
conveni ence store nurder. 1d. The district court decided the jury would
have i nposed a
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sentence of life without parole absent these prejudicial circunstances.
Id. The district court concluded the cross-exam nati on was i nproper and
violated Wainwight's First and Fourteenth Anendnent rights. |[|d.

Al though the prosecutor did not ask Wi nwright directly about gang
nmembership, the prosecutor's word choice in asking about the bookl et
suggests the prosecutor was setting the stage to elicit testinony about
gangs rather than religion. The prosecutor admtted as nuch at the habeas
heari ng. A defendant's nenbership in a gang cannot be raised as bad
character evidence in the penalty phase of a capital proceedi ng when the
evidence is not relevant to the rebuttal of any specific mtigating
evidence. Dawson v. Delaware, 112 S. C. 1093, 1098-99 (1992); O Neal v.
Delo, 44 F.3d 655, 661 (8th Cr.), cert. denied, 116 S. C. 129 (1995).
Here, gang nenbership was not relevant to rebut any of Wiinwight's

nmtigating evidence or for any other purpose. There was no credible,
admi ssible evidence that Wainwight's crine was gang related, that
Wi nw i ght belonged to any gang, or that any gang nenbership woul d i npeach
Wai nwright's testinony about his religious beliefs. Like the district
court, we conclude the prosecutor's questions "did not serve any proper
rebuttal purpose.” Wainwight I1l, 872 F. Supp. at 619

Nevert hel ess, we disagree with the district court's conclusion that
the questioning led the jury to believe it was dealing with a street gang.
This concl usion is based on nothing nore than unfounded specul ation. The
prosecutor's bigoted views and inproper notive in questioning Wai nwi ght
about the booklet were not comunicated to the jury. Al though sone jury
nmembers had read pretrial newspaper articles about Wiinwight and sone
articles had erroneously reported Wai nwight was a nenber of the Bl oods
street gang, "gangs" were not nentioned during voir dire or the trial. The
jury heard the prosecutor use the term"blood," the proper nane for a gang,
in two questions, but Wai nwight gave reasonabl e
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responses unrelated to gangs and expl ai ned anot her neaning for the term
Furt her, the bookl et was never admtted, and the trial court instructed the
jury it should disregard "[a]ny argunent, statenments, or remarks of
attorneys having no basis in the evidence." The jury saw the booklet's
cover with the word "blood,"” but in light of Wainwight's testinony about
t he bookl et and the neaning of the term we cannot say the jury would the
connect the booklet to a notorious street gang. |In addition, neither side
referred to the booklet in its closing argunent, and VWi nwight testified
he did not subscribe to the beliefs in the booklet. |In the context of the
entire proceeding, we cannot say the two inproper questions and display of
the booklet's cover fatally infected the penalty phase and rendered it
fundanental ly unfair. Anderson v. Goeke, 44 F.3d 675, 679 (8th Gr. 1995).

We thus reverse the district court's grant of Wiinwight's habeas
petition on the "Bl oods" issue, and affirmthe district court's denial of
the rest of Wainwight's petition

HENLEY, Senior Circuit Judge, concurring dubitante

| concur in the well-witten opinion of the panel, although |I have
reservations about one aspect of our deci sion.

| agree fully with the panel's handling of the issues raised by
appel l ant Wai nwight in his appeal. Judge Eisele gave all of Wainwight's
clainms a very thorough airing and | am satisfied that he did not err in
rejecting them

| amtroubl ed, however, by our decision to reverse on the one issue
-- the prosecutor's attenpts to link Wiinwight to gang nenbership not
supported by any evidence -- as to which he granted habeas relief. Judge
Eisele, a very well-qualified and experienced trial judge, conducted a
searching inquiry as to all of Wainwight's clains of error. He heard
testi nony and had an
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opportunity to evaluate the credibility of the witnesses first hand. Judge
Ei sel e then wote a 96-page opinion explaining in detail his reasoning for
denyi ng nost of the clains but granting Wi nwight a new sentencing hearing
because of the prosecutor's inproper references to gangs. H s
determination that the prosecutor's questions tainted the jury is one that
| believe we ordinarily should respect. Moreover, the record is clear that
the prosecutor was intentionally trying to inject the gang issue into the
case and as both Judge Ei sele and this court have found, this was inproper
Such prosecutorial msbehavior | amreluctant to accept.

| have nonet hel ess decided to concur, with reservati ons, because the
evi dence agai nst Wai nwright was great and | cannot say, on bal ance, that
t he sentenci ng proceedi ng was fundanental ly unfair.

A true copy.
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