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PER CURIAM.

We have on gpped Michad Shdlito's
conviction and sentence of death for first-
degree murder. We have juridiction. Art. V,
§ 3(b)(1 ), Fla Const. For the reasons
expressed, we affirm both the conviction and
the sentence.

The State presented the following evidence
a trid. On the evening of August 30, 1994,
Shdlito and a number of other individuas
were daying a Stephen Gill's gpartment.
Shdllito left the apartment around midnight on
August 30 and returned approximately an hour
later. When he returned, he showed Ricky
Bays a gun that he sad he “got from a van’
that night. Kevin Keyes, who lived about sx
miles from Gill’s goartment, had a .9 millimeter
gun stolen from his truck sometime after 10
p.m. on that same night.

Around 4 am. on August 3 1, Shellito and
Gill took GillI's girlfiend home in Gill's
mother’s white pickup truck. The girlfriend
dated that, a block from her house, Shellito

told Gill to let him out because he needed to
“tdk to someone” Gill let Shdlito out and
took his girlfriend home. Gill and his girlfriend
talked for five minutes and then he Ieft. '

About this same time, Michad Green was
awakened by a noise in front of his home.
When he looked out his window, he saw a
white pickup truck in the road; saw the victim
standing by the truck; heard a pop; and saw
the victim spin around, run, and fal over by
Green's gate. By thetime Greencaled 9 1 1,
the truck was gone.

Police found the body of eghteen-year-old
Sean Hathorne by Green's front fence. The
cause of desth was a gunshot wound to the
chest. A shell casing was found near the body.

Shellito and Gill returned to Gill’s
gpartment together around 5:30 am. At that
time, Shdlito told Ricky Bays that he shot
someone after they dropped off Gill’'s
girlfriend. He told Bays that he saw a man
walking down the street, stopped and shook
him down, and, after determining thet the man
had no money, shat him. Shdlito did not say
whether Gill was involved, but Gill was
present when Shdlito related the dory to
Bays.

On the evening of August 3 1, a group was
agan gathered a Gill’'s gpatment. Shdlito
showed Lateria Copeland and Theresa Ritzer
a gun and told them both about the murder,
dating that he told the victim he was “out of
gas’ just before he shot him.

TGl did not testify in this proceeding




Tha same night (in the early hours of
September 1), police raided the apartment.
Shellito jumped out a window and ran but was
stopped by a police dog. After Shellito aimed
agun & an officer, officers shot and wounded
him. The gun recovered from Shdlito was
identitied as the gun that fired the shell casng
found a the murder scene and that was stolen
from Kevin Keyes truck the previous night.

In his defense, Shellito argued that the
murder was committed by Gill. Shdlito dso
emphasized that Bays was a convicted felon
and had been in jal snce the night of the raid
on unrelated charges. Shellito adso presented
one of Bays cdlmates, who dated that Bays
hed papers with him, including one that looked
like a police report, and that Bays made an
offer to him to “jump’ Shdlito's case, i.e,
trade information for a more lenient sentence.
However, the story related by the cellmate
about the murder at issue was totally
inconggent with the facts

Shdlito's mother tedtified that Gill, whom
she had met only once before, came to her
house after Shellito was charged with the
murder and confessed to her that he had
committed the crime. Shellito's father tedtified
that he overheard parts of the conversaion
between Gill and Shellito’'s mother and that he
heard Gill say he told his atorney that he
killed the victim. Although nether reported
this story to the police until a week before
trid, Mrs. Shellito sated that she thought she
told a court employee about her conversation
with Gill. On rebuttal, the court employee
dated that she had a brief conversation with
Mrs. Shdlito, but that Mrs Shelito sad
nothing about someone dse having committed
the murder.

Shellito dso presented testimony from a
witness who lived across the dreet from the
murder gte. The witness testified that around
4 am. he heard tires screeching as if a vehicle
had stopped suddenly, and he looked out a

window and saw the shadow of a person
moving around the back of a truck. The
person gopeared to be coming from the
driver's dde of the vehicle and was not the
person who was shot. On cross-examination,
the witness admitted that he was not postive
about this information and that he did not have
on his glasses when he looked out the window.

Shellito was convicted as charged.

At the pendty phase proceeding, the State
presented evidence that Bays and Shdllito were
convicted of two armed robberies they
committed on the night of August 31 before
the raid, and that Shdlito was convicted for
agoravated assault on a law enforcement
officer (from the night of the raid) and for a
March 1994 aggravated assault. Bays testified
that Shellito held the gun to the victim's head
during both of the robberies. One of the
victims related a amilar dory.

Shdllito presented testimony that his father
was an acoholic and was in the Navy and
away a lot; that, when Shdlito was about two
years of age, the State took custody of the
children for a month while their mother was in
jal; that Shellito stuttered badly as a child, was
very loving, and was hit by his father on a
leest three occasons.  Shdlito's mother
testified that he was emotiondly handicapped,
had reading and psychological problems, had
a learning disability, had organic brain
disorder, and had tried to kill himsdf. A
psychologist’s report from Shelito's early
childhood reflected that he had numerous
problems as a child. Other reports showed
that he had a low-to-average 1Q, was learning
dissbled and emoctiondly handicapped, and
suffered from organic mental disorder, conduct
disorder, and developmental language
disorder.

Thejury recommended deeth by an eleven-
to-one vote, which the trid judge followed.
The judge found two  aggraveting
circumstances (prior violent felony and




pecuniary gain/committed during a robbery
(merged)). In mitigation, he gave slight
weight to Shdlito’s age and background and
character.

Shellito raises three quilt phase issues’ and
six pendlty phase issues.”

GUILT PHASE

In his fird guilt-phase issue, Shdlito
contends that the trid judge erred in admitting
evidence of Shdlito's atempt to tlee from
Gill's gpatment during the police rad. He
assarts that this evidence was only minimaly
rdevant and included prgudicid collaterd
crime evidence, the introduction of which
warrants a new trid. Although he admits that
evidence of flight is genedly admissble to
dlow the fact-finder to infer consciousness of
guilt, he claims that the evidence was
inadmissible here because it was impossible to
sy whether the flight resulted from illegd
activities taking place insde Gill’s gpartment or
from the homicide.

The law is wdl setled that evidence of
flight is admissble as beng rdevant to infer
consciousness  of guilt where sufficient
evidence exids to establish that the defendant

‘Shellito asserts that (1) the trid judge erred in
admitting cvidence of his atlempt to flee from Gill's
apartment during the police raid; (2) the trial judge erred
in dlowing a detective to testify about Hays prior
consistent statement: and (3) the proseeutor's statements
in closing deprived him of a fair trial.

* shellito raises the following penalty phase issues:
(1) the prosecutor’s remarks during the closing argument
of the penalty phasc deprived him ol a fair sentencing
proceeding: (2) the trid judge erred in instructing the jury
o and in finding the aggravating factor of pecuniary gain;
(3 the trid judge erred in refusing to give Shellito’s
requested instructions on mitigating circumstances; (4)
the trial judge erred in refusing to give Shellito's
requested mistruction on who hears the burden of proving
that death is the appropriatc penalty. (5) the trid judge
fmled to properly cvaluate the cvidence in mitigation: and
(6) Shelhto's death sentence 1S disproportionale,

fled to avoid prosecution of the charged
offense. Escobar v. State, 22 Fla L. Weekly
HAl14 (Fla Jduly 10, 1997); Havey v. State
529 So. 2d 1083 (Fla. 1988); Merritt v. State;
523 So. 2d 573 (Fla. 1988). The fact that a
defendant has committed more than one crime
within a short period of time does not preclude
introduction of the evidence of flight where a
sufficient evidentiary nexus exists to permit a
jury to reasonably infer consciousness of guilt
from the flight. Escobar; Bundv v. State, 47 |
So. 2d 9 (Fla 1985). In Merritt, we
concluded that the evidence of flight was
erroneoudy introduced because the flight
occurred three years after the crime. Smilaly,
in Escobar, we concluded that evidence of
flight was inadmissble because it occurred in
another date twenty-seven days dafter the
murder a issue and the defendant had no
reason to believe he was a suspect in the
murder & the time of the flight. On the other
hand, in Bundy we concluded that the
evidence of flight was properly introduced
where the flight occurred severd days after the
victim disgppeared. As in this case, Bundy had
argued that the evidence was improperly
introduced because the State failed to prove
that he fled to avoid prosecution for the
murder a issue rather than for other crimes.
We found that the evidence of flight wes
properly introduced because a jury could
reasonably infer Bundy’s consciousness of guilt
from the flight given that it occurred only days
after the crime a issue had occurred. See
Bundy; Merritt, 523 So. 2d a 574 (discussing
Bundy). See also Straight v. State, 397 So. 2d
903 (Fla. 198 1 )(flight and use of deadly force
agang officer one day after murder and other
crimes properly admitted as relevant to
consciousness of quilt).

Under the circumstances of this case, we
conclude the State presented sufficient
evidence to establish that Shdlito’s flight and
use of deadly force againgt the officer were




due to this crime. The tlight and use of force
occurred within twenty hours of the murder,
Shellito had bragged to others in the apartment
about the murder shortly before the raid, and
the gun in his possession a the time of the
flight was identified as the murder weapon.
The fact that Shdlito committed severd
robberies during the brief period of time
between the murder and the raid does not
prevent a jury from hearing evidence regarding
his flight and use of force under these facts.

In his second clam, Shdlito contends that
the trid judge ered in dlowing an officer to
tedtify regarding a statement made by Ricky
Bays. During the State's case-in-chief, Bays
testified that Shellito told him he shot
someone. He dso tedtified that, when he was
arested for robbery approximately twenty
hours after Shellito made that Statement, he
told police what Shdlito had said. During
cross-examination, Bays admitted that at the
time he made the statement to police he was
concerned about the charges againgt him; that
he kept evidence in his own case under his
mattress, and that he read about the murder in
this case in the newspapers while he was in
jal. To counter dtatements Bays made on
cross-examination and the inference of recent
fabrication, the State sought to introduce
testimony from an officer regarding the details
of Bays post-arrest statement and the fact that
no homicide or police reports had been written
a the time Bays made his statement. Shdllito
objected, contending that this testimony
condtituted cumulative, improper bolstering of
Bays testimony. The trid court dlowed the
testimony.

Section 90.801(2)(b), Florida Statutes
(1995), dlows a prior consstent statement to
be used “to rebut an express or implied charge
agang the declarant of improper influence,
motive, or recent fabrication.”  § hdlito
contends that this exception is inapplicable
here because the motive to fabricate arose

before Bays made the post-arrest statement;
that is, Bays was under arest for armed
robbery at the time he made his satement. We
disagree. First, the motive to fabricate does
not necessxrily arise smply because the
witness has been arrested and charged with a
crime, See. e.g., Anderson v. State, 574
So. 2d 87 (Fla. 1991)(witness's prior
consgent statements to police officer, given
the night of her arest but before her plea
agreement, were admissible to rebut
implication of recent fabrication because
motive to fabricate arose after plea
agreement); Edwards v. State, 662 So. 2d 405
(Fla. 1 st DCA 1995), review dismissed, 679
So. 2d 772 (Fla 1996). Second, the
questioning on cross-examination brought out
information which made it gopear that Bays
had obtained details about the crime through
newspaper articles and police reports, which
were not written until after Bays had given the
datement. Thus, as the triad court recognized,
the officer's testimony was necessary to rebut
the “inference of recent fabrication based on
information obtained.” However, even were
we to conclude that the officer’s testimony was
erroneoudy admitted, we would find the error
to be harmless. The officer's testimony was
brief and at least two other witnesses tedtified
that Shdlito had bragged to them about
committing the murder.

Next, Shellito asserts that the prosecutor’s
datement in the dosng argument of the guilt
phase deprived him of afair trid.  Spedificaly,
he clams tha the prosecutor improperly
referred to Shdlito’'s mother as “dther an
extremely distraught concerned mother or
a blaant liar” Mrs. Shellito had tedtified a
trid that Gill confessed to her that he had
committed the crime and that she told a court
employee about that confesson. The court
employee tedtified to the contrary.

No objection was made to the prosecutor’s
Satements, thus, the issue was not properly




preserved for review. Further, we do not find,
as Shellito asserts, that the statement
condtitutes fundamental error. In fact, we do
not find that the statements were erroneous.
See Craig v. State, 510 So. 2d 857, 865 (Ha
1987)(counsel's reference to witness as liar in
commenting on witnesss tedimony was
permissible argument as to prosecutor's view
of the evidence). The record reflects that Mrs.
Shdllito’s testimony was contradicted and that
the prosecutor's statement was made in the
context of dlowing the jury to determine her
credibility.
PENALTY PHASE

Shdlito's firg pendty-phase argument is
gmilar to his find guilt-phase argument in that
he assarts that the prosecutor’s remarks during
the closng argument of the pendty phase
deprived Shellito of a fair sentencing
proceeding. Specificdly, he cdams tha the
prosecutor improperly made a lack-of-remorse
argument, undermined the jury’s discretion by
implying that he had dready made the decison
required, argued committed-during-a-robbery
and committed-for-financid-gan as two
Separate aggravating factors, denigrated the
evidence in mitigation, and asked the jury to
show Shdlito no mercy. Only one of these
assertions was properly preserved for review;
that is, that the prosecutor improperly made a
lack-of-remorse  argument.

In his closng argument, the prosecutor
argued:

What happened between the time
that [Shellito] was bragging about
the murder when he came back
about 5:00, 5:30 in the morming
and about 19 hours later when he
was arrested and shot after
assaulting a police officer with that
nine millimeter, in between what
was the defendant doing? Was he
remorseful. was he horrified over

having killed Sean Hathorne?

(Emphass added.) Shdlito objected to this
argument, but the objection was overruled.
Shdlito contends that this improper argument
warrants a new pendty phase proceeding.

We have clearly stated that lack of remorse
IS a nongtatutory aggravating circumstance and
cannot be consdered in a capita sentencing.
Cdlina v. State, 570 So. 2d 929 (Fla. 1990);
Trawick v. State 473 So, 2d 1235, 1240 (Fla.
1985); Popev. State, 44 |1 So. 2d 1073, 1078
(Fla 1983). However, on this record, we
conclude that the brief reference to lack of
remorse was of minor consequence and
condituted harmless  error. See, eg.,
Wuornos v. State, 644 So. 2d 1000, 10 10 (Fla
1994)(brief reference to lack of remorse by
prosecutor harmless error), cert. denied. | 15
S. Ct. 1705 (1995); Atwater v. State, 626 So.
2d 1325 (Fla. 1993); Sreci v. State, 587 So.
2d 450 (Fla. 1991).

Shdlito argues next tha the trid judge
ered in indructing the jury on and in finding
the aggravating factor of pecuniay gan.
Shdllito contends that the fact that he shot the
victim because the victim had no money
conclusvely demondrates that the teking of
money or property was not the mative for the
murder. The trid judge concluded otherwise
and indructed the jury on the aggravating
factors of commisson for pecuniary gain and
commission during the course of a robbery.
He dso gave the jury an indruction that these
two aggravators were to be merged and
consgdered as one aggravating factor if both
were found. In finding these aggravating
factors, the judge consdered them as one
aggravating factor.

The facts of this case reflect that Shdlito
dole a gun; told Gill and his girlfriend to let
hm out of the vehide in which they were
riding so he could “do some work to make
money”; stopped the victim & gunpoint and




demanded money; and shook the victim down,
looking in his pockets for anything of vaue.
Further, when the victim’s body was found, the
contents of his left front pants pocket were
“pulled up” and “partidly exposed.” These
facts reflect that Shdlito initisted the crimina
episode for pecuniary gain. We find no error
in the giving of the indruction or the finding of
this factor.

In his axth and seventh dams, Shdlito
argues that the trid judge erred in refusing to
give his requested darifying indructions on
mitigating evidence and on who bears the
burden of proving that death is the gppropriate
pendty. We rgect each of these clams. This
Court has repeatedly determined that the
requested darifying indructions on mitigating
evidence are not required. Finney v. State,
660 So. 2d 674 (Fla. 1995), cert. denied, 497
U.S. 639 (1996); Ferrel v. State, 653 So. 2d
367 (Fla. 1995). Likewise, we do not find that
the standard ingtructions improperly shift the
burden of proof. Walton vy _Arizona, 1 10 S.
Ct. 3047 (I 990)(so long as stat€'s method of
alocating burdens of proof does not lessen
state’s burden to prove existence of
aggravating crcumstances,  defendant’s
conditutiond rights are not violated by having
to prove mitigating circumsances sufficiently
substantial to cal for leniency); Robinson v.
State, 574 So. 2d 108 (Fla. 1991).

In his next clam, Shdllito assarts that the
trid judge faled to properly evduae the
evidence in mitigation. Firs, he contends that
the trid judge erroneoudy found Shellito’s age
to be of little weight, and, second, that he
faled to expresdy evduate, find, and weigh
other factors in mitigation such as Shdlito's
learning disahilities, low 1Q, and organic brain
damage.

In evduating Shdlito's age, the trid judge
dated the following:

At the time of the murder, the

defendant was 6'4” tdl, weighed
176 pounds and was 19 years of
age. He is now 20 years old. He
was and is a physcdly mature
adut made. The murder victim,
Sean Hathorne, was 18 years of
age.

The defendant’ s crimina record
dtarted at age 13 in Juvenile Court,
He was arested 14 times as a
juvenile and adjudged quilty of 4
fdonies and committed to HRS.
At age 16, he was cetified from
Juvenile Court to adult Feony
Court for prosecution.

The defendant’s tota crimind
records as a juvenile and as an
adult shows that he has been
arrested 22 times, has been
charged with 30 separate crimes
and has now been convicted of 8
felonies as an adult. He dso has 4
fdony convictions as a juvenile.

The defendant was on
probation for 2 violent felonies at
the time he committed this murder,

The PS and testimony show
that the defendant has been usng
adcohol and drugs snce an ealy
age.
The defendant stated in the PS
that he was primarily supported by
"different ladies in the
community. "

Although young in years the
defendant is old in the ways of the
world and vasly experienced in
cime.  Outlawry, his chosen
vocation, and the largess of
favored females has been his
livelihood.

The defendant’s age is a
margind mitigeting  drcumstance
and 1 as3gn it dight weight.




Shellito argues that the judge’ s concluson
that his age was to be given dight weght is
erroneous because he was actualy eighteen,
not nineteen, a the time he committed the
crime drug and docohol use is a dgn of
immaturity and is itsdf mitigating; physica
maturity and lack of employment are
irrelevant; and his past criminal history
demondrates immaturity rather than maturity.
He dso contends that the trid judge ignored
other evidence relating to Shellito's emotiond
and intelectud maturity.

The State concedes that Shellito was one
month shy of his ningteenth birthday when he
committed the crime. The record reflects thet,
during the course of this case, both the State
and Shellito's counsd referred to him as being
nineteen a the time he committed the murder;
however, his date of birth was presented to the
judge and jury during the trid, and on a
number of occasons he was properly referred
to as being eighteen a the time of the murder.
We conclude that the tria judge did not abuse
his discretion in giving this mitigator only
“slight weight.” We have previously
determined that, whenever a murder is
committed by a minor, the mitigating factor of
age mugt be found and weighed but that the
weight can be diminished by other evidence
showing unusud maturity. Ellis v. State, 622
So. 2d 99 1, 1001 (Fla. 1993). In this case,
however, Shellito was no longer a minor.
Where the defendant is not a minor, no per se
rule exists which pinpoints a particular age as
an automdic feactor in mitigation. Peek v.
State, 395 So. 2d 492, 498 (Fla. 1980).
Ingtead, the trid judge is to evauae the
defendant’'s age based on the evidence adduced
a trid and a the sentencing hearing. Id. For
instance, in Cooper v. State, 492 So. 2d 1059
(Fla. 1986), we found that the trid judge acted
within his discretion in rejecting the
defendant’ s age of eighteen asamitigator. See
also Merck v, State, 664 So. 2d 939, 942 (Fla.

1995)(proper for court to reject as mitigating
factor defendant’s age of nineteen). Because
the trid judge was in the best podtion to judge
Shdlito's emotiond and maturity leve, on this
record we will not second-guess his decison
to acoept Shdllito's age in mitigation but assign
it only dight weight.

Regarding the additiond evidence in
mitigetion, Shdllito argues that the trid judge
erroneoudy faled to condgder a number of
factors in mitigation, including that Shellito is
emotionally disturbed, is emotionally
handicapped, hasalow 1.Q., has organic brain
disorder, and had suffered a traumatic
childhood. The trid judge found as follows
regarding the mitigating evidence presented:

The defendant was raised in a
sable, lower middle class home
with his mother, older sster and
brother. His father was an
acoholic, a career Navy man and
was away from home on duty
about haf the time during which
the children were growing up.
However, the father did take the
defendant fishing, go-cating and
to the movies on occasion.

The faher and mother have
gone to Court with the defendant
after each crimind episode and
have counsded with him about the
consequences of his behavior.

The father treated and
disciplined dl of the children the
same. On three occasons, he
struck or pushed the defendant but
on one of those occasons, the
defendant was screaming a the
mother and the father stepped in to
protect her.

The defendant did not do well
when he sarted school and was
put in a specid education class.




His sster and brother excelled
in school, both graduated from
high school (the brother with
honors) and both have become
successful, law-abiding citizens
The brother is an E-4 in the Navy
and the Sster works at AT&T.

Much of the defendant’ s school
problems were behaviord until he
was findly dismissed from junior
high school in the 8th grade and
sent to a disciplinary camp after
which he refused to return to high
school. Since that time, he lived at
home and could not or would not
hold a job and st his own life
syle.

The defendant had a loving
relationship with his mother,
brother and sgter. All children had
the same advantages in the home
and dl were taught mordity and
the importance of the work ethic,

The defendant would
frequently argue with his mother
and have temper tantrums and
threaten when he could not have
hisway.

Although he lived a home, he
seldom worked and frequently was
away, daying with friends and
often got money from his mother
s0 he could gay a motels with his
girlfriends. He spent much time in
the company of older women.

The defendant has, for short
periods of time, been in severd
treetment and diagnogtic facilities
but without any specific diagnoss
of mentd illness or other disabling
conditions.

This may be a marginal
mitigating circumstance and |
assgn it dight weight.

During the pendty-phase proceeding, Shellito
presented no medical or other expert
tetimony to support his dams of organic
brain damage or other imparment. Further,
the evidence submitted to support his menta
condition was conflicting.* In evauating this
evidence, the trid judge recognized that
Shdlito's faher was an dcoholic and that
Shdlito did not do well in schoal; that he had
been placed in a specid education class, and
that he had been in severd trestment and
diagnogic  fadilities without any specific
diagnogs of mentd illness or other disabling
conditions. These inferences could be
properly drawn from the evidence introduced
a trial. On this record, we cannot conclude
that the trid judge abused his discretion in
finding this mitigating evidence to be of dight
weight. See, e.g., Williamson v. State, 681
So. 2d 688 (Fla 1996)(trial judge acted
gopropriately within  discretion when  giving
only some weight to mitigating circumstances
related to defendant’s childhood in light of
conflicting evidence), cart. denied, 117 S. Ct.
1561 (1997).

Findly, Shellito contends that the death
pendty in this case is disproportionate. He

4 Shellito introduced documents reflecting that he
was diagnosed i 1991 as having "organic mental
disorder," "conduet disorder undilferentiated," and
"developmiental language disorder." | lowever, that same
documentation reflects that he appeared to be well
oriented m all areas, showed no signs of psychosis, and
showed no impairment of concentration and memory.
His school records indicate a history of behavioral
problems and functioning Jevels of intelligence in the low
average range, and his family members testificd that he
was placed in a foster home at a very young age for
approximately thirty days when his mother was evicted
lrom her home for nonpayment o f rent and served time in
jail. | lowever, his family members also testified that he
"was very quick on learning things and he took to
mechamcal repair really good," learmed 2 work cthic from
his mother and father, and was taught at home not (o lie,
cheat, or kill.




contends that this Court has refused to uphold
the desth pendty in cases involving smilar
aggravating and mitigating circumgtances. In
support of this argument, he cites to
Livingston v. State, 565 So. 2d 1288 (Fla
1988), and Wilson v. State, 493 So. 2d 1019
(Fla. 1986). In Livingston, we found the desth
pendty to be inappropriate. As in this case,
the two vdid aggravating circumstances were
prior violent fdony and commission during a
robbery. However, unlike Shdllito, Livingston
was a minor a the time he committed the
crime; he had suffered severe beatings and
neglect as a child; and his intellectual
functioning was magind. In Wilson, we
reversed the sentence of death because the
murder, even though heinous, arocious, or
cruel, and even though the defendant had a
prior violent felony, was the result of result of
a hested, domestic confrontation. The facts of
this case reflect that Shellito previoudy hed
been sentenced as an adult for a violent felony
conviction and was on probation at the time he
committed the murder, and that he committed
three robberies and an aggravated assault on a
police officer within days of the murder.
Further, Shellito was not a minor; the evidence
regarding his intellectua functioning indicated
he was in the low average range of
intelligence and the evidence regarding his
menta status was not supported by expert
tetimony and was conflicting. Under the
circumstances of this case, we do not find the
sentence to be disproportionate. See, e.g..
Merck v, State, 664 So. 2d 939 (Fla. 1995);
Hayes v, State,581 So. 2d 121 (Fla.1991).

Accordingly, we affirm Miched Shdllito's
conviction and sentence of deeth for first-
degree murder,

It is so ordered.

KOGAN, CJ., and OVERTON, SHAW,
GRIMES, HARDING and WELLS, JJ,,

concur.
ANSTEAD, J, concurs as to conviction and
concurs in result only as to sentence.

NOT FINAL UNTIL TIME EXPIRES TO
FILE REHEARING MOTION AND, IF
HLED, DETERMINED.
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