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WINDOM, J u d g e . 

Evan M i l l e r a p p e a l s h i s c o n v i c t i o n o f murder made c a p i t a l 

b e c a u s e i t was c o m m i t t e d d u r i n g t h e c o u r s e o f an a r s o n , see § 

1 3 A - 5 - 4 0 ( a ) ( 9 ) , A l a . Code 1975, and h i s r e s u l t i n g s e n t e n c e o f 

l i f e i n p r i s o n w i t h o u t t h e p o s s i b i l i t y o f p a r o l e . F o r t h e 
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r e a s o n s t h a t f o l l o w , t h i s C o u r t a f f i r m s M i l l e r ' s c o n v i c t i o n 

and s e n t e n c e . 

The e v i d e n c e p r e s e n t e d a t t r i a l e s t a b l i s h e d t h a t i n J u l y 

2 0 0 3, t h e n 1 4 - y e a r - o l d Evan M i l l e r and h i s 1 6 - y e a r - o l d 

c o d e f e n d a n t , C o l b y S m i t h , r o b b e d and s a v a g e l y b e a t M i l l e r ' s 

n e i g h b o r , C o l e C a n n o n . 1 A f t e r b e a t i n g Cannon t o t h e p o i n t 

t h a t he c o u l d n o t g e t o f f t h e f l o o r , M i l l e r s e t Cannon's 

t r a i l e r on f i r e . Cannon's b o d y was l a t e r d i s c o v e r e d b y 

f i r e f i g h t e r s , who were c a l l e d t o e x t i n g u i s h t h e f i r e . 

C o l b y S m i t h t e s t i f i e d t h a t he became a c q u a i n t e d w i t h 

M i l l e r d u r i n g h i g h s c h o o l and t h a t t h e y had known e a c h o t h e r 

f o r a p p r o x i m a t e l y f o u r o r f i v e months b e f o r e t h e c r i m e . ( R . 

979.) On t h e e v e n i n g o f J u l y 15, 2 003, S m i t h was s p e n d i n g t h e 

n i g h t a t M i l l e r ' s t r a i l e r . A r o u n d m i d n i g h t , Cannon came o v e r 

c o m p l a i n i n g t h a t he had b u r n e d h i s f o o d and a s k i n g i f t h e y had 

s o m e t h i n g he c o u l d e a t . Cannon a p p e a r e d t o have been 

d r i n k i n g , and S m i t h s m e l l e d a l c o h o l on h i s b r e a t h and n o t i c e d 

t h a t he was " s t a g g e r i n g . " (R. 710, 980.) W h i l e M i l l e r ' s 

1 M i l l e r ' s c a s e was t r a n s f e r r e d f r o m t h e J u v e n i l e C o u r t 
o f L a w r e n c e C o u n t y t o t h e L a w r e n c e C i r c u i t C o u r t f o r 
p r o s e c u t i o n as an a d u l t . See Ex p a r t e E.J.M., 928 So. 2d 
1081, 1082 ( A l a . 2 0 0 5 ) . 
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mo t h e r was p r e p a r i n g some s p a g h e t t i f o r Cannon, M i l l e r and 

S m i t h went o v e r t o Cannon's t r a i l e r t o l o o k f o r d r u g s , b u t 

t h e y were u n a b l e t o f i n d any. The two, however, f o u n d and 

s t o l e some o f Cannon's b a s e b a l l t r a d i n g c a r d s . M i l l e r and 

S m i t h t h e n r e t u r n e d t o M i l l e r ' s t r a i l e r . 

When Cannon f i n i s h e d e a t i n g , he r e t u r n e d t o h i s t r a i l e r . 

M i l l e r and S m i t h t h e n went b a c k t o Cannon's t r a i l e r i n t e n d i n g 

t o g e t Cannon i n t o x i c a t e d and t o s t e a l h i s money. M i l l e r and 

S m i t h smoked a j o i n t and p l a y e d d r i n k i n g games w i t h Cannon 

u n t i l he p a s s e d o u t on t h e c o u c h . W h i l e Cannon was 

u n c o n s c i o u s , M i l l e r s t o l e Cannon's w a l l e t and t o o k i t i n t o t h e 

b a t h r o o m where he s p l i t a l i t t l e o v e r $300 w i t h S m i t h . W h i l e 

M i l l e r was a t t e m p t i n g t o p u t t h e w a l l e t b a c k i n Cannon's 

p o c k e t , Cannon jumped up and g r a b b e d M i l l e r a r o u n d t h e t h r o a t . 

S m i t h , who w i t n e s s e d t h e a l t e r c a t i o n , g r a b b e d a b a s e b a l l b a t 

and h i t Cannon on t h e head. M i l l e r t h e n c l i m b e d o n t o Cannon 

and began h i t t i n g h i m i n t h e f a c e w i t h h i s f i s t s . D e s p i t e 

Cannon's p l e a s t o s t o p , M i l l e r p i c k e d up t h e b a t , w h i c h S m i t h 

had d r o p p e d , and c o n t i n u e d t o a t t a c k Cannon b y s t r i k i n g h i m 

w i t h i t r e p e a t e d l y . 
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A f t e r w a r d s , M i l l e r p l a c e d a s h e e t o v e r Cannon's head and 

t o l d h i m, " I am God, I've come t o t a k e y o u r l i f e . " (R. 986.) 

A f t e r M i l l e r h i t Cannon a f i n a l t i m e w i t h t h e b a t , M i l l e r and 

S m i t h r e t u r n e d t o M i l l e r ' s t r a i l e r . A few m i n u t e s l a t e r , 

h o wever, M i l l e r and S m i t h r e t u r n e d t o Cannon's t r a i l e r and 

a t t e m p t e d t o c l e a n up t h e b l o o d . A f t e r w a r d s , M i l l e r and S m i t h 

s e t s e v e r a l f i r e s t o c o v e r up t h e i r c r i m e . I n i t i a l l y , S m i t h 

u s e d a l i g h t e r t o s t a r t a f i r e on a c o u c h i n t h e b a c k bedroom, 

w h i l e M i l l e r s e t a n o t h e r f i r e on a d i f f e r e n t c o u c h " t o c o v e r 

up t h e e v i d e n c e . " (R. 990.) As t h e y were l e a v i n g , S m i t h saw 

Cannon " [ j ] u s t l a y i n g t h e r e . " F e e l i n g s o r r y f o r Cannon, S m i t h 

p l a c e d a t o w e l u n d e r h i s head i n an a t t e m p t t o s t o p t h e 

b l e e d i n g . S m i t h a l s o t u r n e d on t h e f a u c e t i n t h e k i t c h e n s i n k 

and s t o p p e d i t up, h o p i n g t h a t t h e w a t e r w o u l d e x t i n g u i s h t h e 

f i r e s . As t h e y were l e a v i n g Cannon's t r a i l e r , S m i t h h e a r d 

Cannon a s k i n g , "Why a r e y ' a l l d o i n g t h i s t o me?" (R. 990-91.) 

A p p r o x i m a t e l y 10 m i n u t e s l a t e r , S m i t h r e t u r n e d t o Cannon's 

t r a i l e r a l o n e . He c o u l d h e a r Cannon c o u g h i n g b u t "smoke was 

c o m i n g o u t and [ M i l l e r w a s ] coming b e h i n d [ h i m , ] " so he 

r e t u r n e d t o t h e M i l l e r ' s t r a i l e r . (R. 992.) 
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F i r e f i g h t e r s , who were c a l l e d t o t h e t r a i l e r p a r k t o 

e x t i n g u i s h t h e f i r e a t Cannon's t r a i l e r , n o t i c e d b l o o d on t h e 

c o f f e e t a b l e and b l o o d s p a t t e r s on t h e w a l l . T h i s l e d t h e 

f i r e f i g h t e r s t o t h e d i s c o v e r y o f Cannon's body i n t h e h a l l w a y 

l e a d i n g t o t h e b a c k bedroom. F i r e M a r s h a l R i c h a r d Montgomery, 

who c o n d u c t e d t h e i n i t i a l i n v e s t i g a t i o n , c o n c e n t r a t e d on t h e 

n o r t h bedroom where most o f t h e damage f r o m t h e f i r e o c c u r r e d . 

The i n v e s t i g a t i o n was l a t e r t u r n e d o v e r t o I n v e s t i g a t o r T i m 

S a n d l i n o f t h e S h e r i f f ' s D e p a r t m e n t a f t e r F i r e M a r s h a l 

Montgomery i n d i c a t e d t h a t t h e f i r e was " o b v i o u s l y s u s p i c i o u s . " 

(R. 796, 798-802.) A f t e r t a l k i n g w i t h Cannon's f a m i l y 

members, I n v e s t i g a t o r S a n d l i n became aware t h a t c e r t a i n i t e m s , 

i n c l u d i n g Cannon's w a l l e t and some t r a d i n g c a r d s , were m i s s i n g 

f r o m t h e t r a i l e r . Cannon's w a l l e t was e v e n t u a l l y r e c o v e r e d 

f r o m u n d e r n e a t h t h e c o u c h i n h i s t r a i l e r , b u t h i s d r i v e r ' s 

l i c e n s e was m i s s i n g . I n v e s t i g a t o r S a n d l i n a l s o removed a 

b a s e b a l l b a t f r o m u n d e r n e a t h t h e c o u c h . 

A f t e r t h i s d i s c o v e r y , I n v e s t i g a t o r S a n d l i n went t o 

M i l l e r ' s t r a i l e r t o s p e a k w i t h M i l l e r and h i s m o t h e r , S u s a n . 

S u s a n gave I n v e s t i g a t o r S a n d l i n a b o x o f t r a d i n g c a r d s , and 
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M i l l e r and h i s mother a g r e e d t o r i d e w i t h h i m t o t h e s h e r i f f ' s 

o f f i c e t o g i v e s t a t e m e n t s . 

A t t h e s h e r i f f ' s o f f i c e , I n v e s t i g a t o r S a n d l i n o b t a i n e d 

b a s i c i n f o r m a t i o n f r o m M i l l e r and r e a d h im h i s r i g h t s f r o m t h e 

j u v e n i l e M i r a n d a f o r m , w h i c h M i l l e r and h i s mot h e r b o t h s i g n e d 

b e f o r e M i l l e r began r e c o u n t i n g t h e e v e n t s o f t h e n i g h t o f J u l y 

15 and t h e e a r l y m o r n i n g o f J u l y 16. I n h i s s t a t e m e n t , M i l l e r 

i n i t i a l l y t o l d I n v e s t i g a t o r S a n d l i n t h a t on t h e e v e n i n g o f 

J u l y 15, he was a t h i s t r a i l e r w a t c h i n g a m o v i e . A l t h o u g h he 

a d m i t t e d t h a t Cannon came o v e r t o t h e i r t r a i l e r , he d e n i e d 

g o i n g o v e r t o Cannon's t r a i l e r . M i l l e r a l s o c l a i m e d t h a t he 

d i d n o t l e a r n a b o u t t h e f i r e a t Cannon's t r a i l e r u n t i l t h e 

f i r e d e p a r t m e n t a r r i v e d t h e n e x t m o r n i n g . However, when 

I n v e s t i g a t o r S a n d l i n a s k e d M i l l e r t o b e g i n by d e s c r i b i n g t h e 

m o r n i n g ' s e v e n t s and work b a c k w a r d s t o t h e p r e v i o u s e v e n i n g , 

M i l l e r became " f r u s t r a t e d a n d a g i t a t e d " and t o l d I n v e s t i g a t o r 

S a n d l i n " t o f o r g e t a l l t h a t , t h a t t h a t w a s n ' t t r u e . " (R. 706¬

07.) M i l l e r t h e n r e q u e s t e d t h a t e v e r y o n e e x c e p t I n v e s t i g a t o r 

S a n d l i n l e a v e t h e room. A f t e r M i l l e r ' s m o t h e r and j u v e n i l e 

o f f i c e r s l e f t t h e room, M i l l e r g a v e I n v e s t i g a t o r S a n d l i n 
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a n o t h e r s t a t e m e n t , w h i c h S a n d l i n t y p e d up f o r M i l l e r t o r e a d 

and s i g n . 

I n h i s s e c o n d s t a t e m e n t , M i l l e r e x p l a i n e d t h a t , on t h e 

e v e n i n g o f J u l y 15, h i s f a m i l y was g e t t i n g r e a d y t o go t o 

b e d when Cannon came o v e r t o u s e t h e t e l e p h o n e . W h i l e Cannon 

was a t h i s t r a i l e r , M i l l e r went o v e r t o Cannon's t r a i l e r where 

he f o u n d some t r a d i n g c a r d s t h a t " l o o k e d l i k e t h e y were w o r t h 

money." (R. 710.) When Cannon came b a c k t o t h e M i l l e r s ' 

t r a i l e r a r o u n d m i d n i g h t t o g e t s o m e t h i n g t o e a t , M i l l e r went 

t o Cannon's t r a i l e r t o g e t t h e c a r d s . A r o u n d 2:00 o r 3:00 

a.m., M i l l e r a nd S m i t h r e t u r n e d t o Cannon's t r a i l e r t o d r i n k 

b e e r . A c c o r d i n g t o M i l l e r , as t h e e v e n i n g p r o g r e s s e d , Cannon 

became so i n t o x i c a t e d t h a t he h a d t r o u b l e s t a n d i n g and 

e v e n t u a l l y f e l l down, h i t t i n g h i s nos e a n d l i p on t h e t a b l e . 

M i l l e r s t a t e d t h a t when he t r i e d t o a s s i s t Cannon, Cannon 

g r a b b e d h i m b y t h e t h r o a t . M i l l e r s a i d S m i t h p u s h e d Cannon 

o f f o f h i m j u s t as Cannon g r a b b e d a b a t and h i t M i l l e r on t h e 

arm. S m i t h t h e n g r a b b e d t h e b a t f r o m Cannon a n d h i t Cannon on 

t h e arm. A f t e r w a r d s , S m i t h t h r e w t h e b a t down and M i l l e r 

k i c k e d i t u n d e r t h e c o u c h . M i l l e r t h e n p u n c h e d Cannon s e v e r a l 

t i m e s i n t h e f a c e b e f o r e s e e i n g Cannon's w a l l e t on t h e f l o o r 
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and t a k i n g a b o u t $300 i n c a s h and a d r i v e r ' s l i c e n s e . A f t e r 

h e a r i n g M i l l e r ' s m o t h e r k n o c k on t h e f r o n t d o o r and t e l l them 

t h a t t h e p o l i c e were on t h e way, M i l l e r and S m i t h r a n o u t t h e 

b a c k d o o r . As t h e y were l e a v i n g , t h e y c o u l d h e a r Cannon 

a s k i n g , "Why d i d you do t h i s t o me?" ( R . 7 1 1 - 1 2 . ) 

B a s e d on M i l l e r ' s s t a t e m e n t , I n v e s t i g a t o r S a n d l i n c a l l e d 

D e p u t y F i r e M a r s h a l L y n d o n B l a x t o n t o l e t h i m know t h a t he h a d 

" a d d i t i o n a l i n f o r m a t i o n " on t h e f i r e . (R. 806.) As a r e s u l t , 

D e p u t y B l a x t o n , I n v e s t i g a t o r S a n d l i n , and o t h e r l a w -

e n f o r c e m e n t a g e n t s a g r e e d t o meet a t Cannon's t r a i l e r on J u l y 

24, 2003, t o c o n d u c t a f u l l f i r e i n v e s t i g a t i o n . D u r i n g t h e 

i n v e s t i g a t i o n , D e p u t y B l a x t o n n o t i c e d b l o o d s p a t t e r s on t h e 

w a l l , a t a b l e , a p i l l o w , a n d a t o w e l . (R. 807-08.) D e p u t y 

B l a x t o n a l s o i d e n t i f i e d f o u r p o i n t s o f o r i g i n f o r t h e f i r e s , 

i n c l u d i n g a l a r g e one i n t h e s o u t h bedroom, w h i c h s p r e a d down 

t h e h a l l w a y ; a s e c o n d one on t h e b e d , w h i c h h a d b e e n 

c o m p l e t e l y consumed b y f i r e ; a t h i r d one on t h e c o u c h ; and a 

f o u r t h one w h i c h o r i g i n a t e d f r o m a c u s h i o n t h a t h a d b e e n 

p l a c e d on t h e f l o o r b e f o r e b e i n g s e t on f i r e . 

F o r e n s i c p a t h o l o g i s t D r . Adam C r a i g p e r f o r m e d t h e i n i t i a l 

e x t e r n a l e x a m i n a t i o n on Cannon's body. B e c a u s e he c l a i m e d 
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t h e r e was no i n d i c a t i o n t h a t Cannon's d e a t h h a d r e s u l t e d f r o m 

a c r i m e , D r . C r a i g d i d n o t p e r f o r m a f u l l a u t o p s y , a n d he 

i n i t i a l l y r u l e d t h a t Cannon's d e a t h was an a c c i d e n t c a u s e d b y 

t h e i n h a l a t i o n o f smoke and s o o t . A f t e r f u r t h e r 

i n v e s t i g a t i o n , h o w e v e r, I n v e s t i g a t o r S a n d l i n r e q u e s t e d t h a t 

Cannon's b o d y be exhumed so t h a t a f u l l a u t o p s y c o u l d be 

p e r f o r m e d . On A u g u s t 1, 2003, Dr. C r a i g p e r f o r m e d a f u l l 

a u t o p s y a n d d i s c o v e r e d s e v e r a l i n j u r i e s n o t c a u s e d b y t h e 

f i r e , i n c l u d i n g a t w o - i n c h c o n t u s i o n t o t h e l e f t s i d e o f t h e 

f o r e h e a d c a u s e d b y b l u n t f o r c e and s i x r i b f r a c t u r e s on b o t h 

s i d e s o f t h e body. Dr. C r a i g was a l s o a b l e t o d e t e r m i n e f r o m 

h e m o r r h a g i n g t h a t t h e s e i n j u r i e s o c c u r r e d b e f o r e Cannon d i e d . 

T o x i c o l o g y a n a l y s i s showed Cannon's b l o o d - a l c o h o l l e v e l t o be 

.216. B a s e d upon t h e s e f i n d i n g s , Dr. C r a i g r e a f f i r m e d h i s 

i n i t i a l f i n d i n g t h a t t h e c a u s e o f Cannon's d e a t h was 

" i n h a l a t i o n o f p r o d u c t s o f c o m b u s t i o n , " b u t a d d e d t h a t 

" m u l t i p l e b l u n t f o r c e i n j u r i e s a n d e t h a n o l i n t o x i c a t i o n " were 

c o n t r i b u t i n g f a c t o r s t h a t made i t more d i f f i c u l t f o r Cannon t o 

b r e a t h i n t h e f i r e o r t o e s c a p e f r o m t h e b u r n i n g t r a i l e r . (R. 

939-40.) 
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D e p u t y Tim Mc W h o r t e r o f t h e L a w r e n c e C o u n t y S h e r i f f ' s 

D e p a r t m e n t t e s t i f i e d t h a t on J u l y 31, 2003, and A u g u s t 4, 

2003, he t r a n s p o r t e d M i l l e r f r o m t h e T e n n e s s e e V a l l e y 

D e t e n t i o n C e n t e r t o two d i f f e r e n t m e n t a l - h e a l t h e v a l u a t i o n s . 

D e p u t y M c W h o r t e r s t a t e d t h a t a l t h o u g h he e n g a g e d i n " s m a l l 

t a l k " w i t h M i l l e r , he d i d n o t i n t e r r o g a t e h i m , t a l k a b o u t t h e 

murde r i n v e s t i g a t i o n , t h r e a t e n h i m, o r o f f e r M i l l e r any 

b e n e f i t f o r m a k i n g a s t a t e m e n t . D u r i n g t h e i r f i r s t t r i p , 

M i l l e r a s k e d D e p u t y M c W h o r t e r " i f he h a d p r e v i o u s l y t o l d 

s o m e t h i n g t h a t w a s n ' t t r u e b u t now w a n t e d t o go b a c k and t e l l 

t h e t r u t h , w o u l d he g e t i n any t r o u b l e . " M i l l e r a l s o t o l d 

D e p u t y M c W h o r t e r t h a t he d e s e r v e d " t o do some t i m e i n a 

c o r r e c t i o n a l f a c i l i t y , t h a t he was n o t i n n o c e n t and he h a d 

been i n v o l v e d i n t h e a s s a u l t on Mr. C o l e Cannon." (R. 871.) 

S i m i l a r l y , d u r i n g t h e i r A u g u s t 4 t r i p , M i l l e r t o l d D e p u t y 

M c W h o r t e r t h a t he "had been r e a l l y messed up" when Cannon 

d i e d , b e c a u s e he h a d t a k e n two K l o n o p i n t a b l e t s a n d h a d d r u n k 

most o f a f i f t h o f w h i s k e y . (R. 873.) M i l l e r s t a t e d t h a t he 

and S m i t h went t o Cannon's t r a i l e r a f t e r Cannon t o l d them t h a t 

he h a d some " a c i d " , b u t when t h e y g o t t h e r e , Cannon r e f u s e d t o 

d i s c u s s a n y t h i n g b u t m u s i c . When t h e y a t t e m p t e d t o l e a v e , 
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Cannon g r a b b e d M i l l e r b y t h e n e c k . M i l l e r t h e n "slammed Mr. 

Cannon r e a l l y h a r d " b e c a u s e he was " r e a l l y p i s s e d o f f . " 

M i l l e r knew t h a t t h e a u t o p s y w o u l d have r e v e a l e d marks and 

b r u i s e s b e c a u s e " t h e y h a d r o u g h e d h i m up p r e t t y g o o d . " M i l l e r 

s a i d t h a t he c o u l d n o t remember e v e r y t h i n g , b u t " t h e more he 

t h o u g h t a b o u t i t , t h e more i t made h i m t h i n k he s t a r t e d t h e 

f i r e . " (R. 874.) The f o l l o w i n g m o r n i n g , S m i t h t o l d M i l l e r 

t h a t Cannon h a d d i e d i n t h e f i r e . 

N a n c i e J o n e s , t h e h e a d o f t h e DNA s e c t i o n o f t h e 

H u n t s v i l l e R e g i o n a l L a b o r a t o r y o f t h e A l a b a m a D e p a r t m e n t o f 

F o r e n s i c S c i e n c e s , t e s t i f i e d t h a t she e x a m i n e d numerous i t e m s 

f o r t h e p r e s e n c e o f DNA. S e v e r a l i t e m s , i n c l u d i n g an a l u m i n u m 

b a t , a t o w e l , and a p o r t i o n o f a g o l d c u s h i o n t e s t e d p o s i t i v e 

f o r human b l o o d , b u t J o n e s was u n a b l e t o o b t a i n u s a b l e DNA 

p r o f i l e s f r o m t h e b l o o d on t h e b a t o r t h e t o w e l . J o n e s was 

a b l e t o u s e t h e b l o o d t a k e n f r o m t h e g o l d c u s h i o n t o c r e a t e a 

DNA p r o f i l e , w h i c h was c o n s i s t e n t w i t h t h e DNA s a mple t a k e n 

f r o m Cannon d u r i n g t h e a u t o p s y . J o n e s was a l s o a b l e t o 

e x c l u d e b o t h M i l l e r and S m i t h as s o u r c e s f o r t h e DNA f o u n d on 

t h e c u s h i o n . The b l o o d s t a i n s f r o m t h e w a l l i n Cannon's 

t r a i l e r were a l s o c o n s i s t e n t w i t h Cannon's DNA p r o f i l e and 
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i n c o n s i s t e n t w i t h M i l l e r ' s a n d S m i t h ' s DNA p r o f i l e s . J o n e s 

a l s o f o u n d b l o o d s t a i n s c o n s i s t e n t w i t h M i l l e r ' s DNA p r o f i l e on 

an O l d Navy b r a n d t - s h i r t and on t h e u n d e r a r m p o r t i o n o f a 

Hanes b r a n d t - s h i r t . J o n e s c o u l d n o t e x c l u d e Cannon as a 

s e c o n d s o u r c e o f b l o o d on t h e Hanes t - s h i r t ; h o w e v e r , t h e 

b l o o d s p a t t e r s on t h e s h i r t were c o n s i s t e n t w i t h someone b e i n g 

h i t w i t h an o b j e c t r a t h e r t h a n b e i n g s h o t w i t h a gun. 

I . 

M i l l e r f i r s t a r g u e s t h a t h i s s e n t e n c e o f l i f e i n p r i s o n 

w i t h o u t t h e p o s s i b i l i t y o f p a r o l e f o r t h e c a p i t a l o f f e n s e o f 

murder d u r i n g an a r s o n i s d i s p r o p o r t i o n a t e and t h u s v i o l a t e s 

t h e E i g h t h Amendment t o t h e U n i t e d S t a t e s C o n s t i t u t i o n . 

S p e c i f i c a l l y , M i l l e r a r g u e s t h a t t h e S t a t e may n o t , c o n s i s t e n t 

w i t h t h e E i g h t h Amendment, s e n t e n c e an i n d i v i d u a l who was 14 

y e a r s o l d a t t h e t i m e o f t h e c r i m e t o l i f e i n p r i s o n w i t h o u t 

t h e p o s s i b i l i t y o f p a r o l e . M i l l e r r e l i e s on t h e h o l d i n g o f 

Supreme C o u r t o f t h e U n i t e d S t a t e s i n R o p e r v. Simmons, 543 

U.S. 551 ( 2 0 0 5 ) , t o s u p p o r t h i s p r o p o s i t i o n t h a t 1 4 - y e a r - o l d s 

a r e c a t e g o r i c a l l y p r o h i b i t e d f r o m b e i n g s e n t e n c e d t o l i f e i n 

p r i s o n w i t h o u t t h e p o s s i b i l i t y o f p a r o l e f o r c a p i t a l m u r d e r . 
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F o r t h e r e a s o n s t h a t f o l l o w , t h i s C o u r t r e j e c t s M i l l e r ' s 

a r g ument. 

I n Graham v. F l o r i d a , U.S. , 130 S. C t . 2011 

( 2 0 1 0 ) , t h e Supreme C o u r t o f t h e U n i t e d S t a t e s e x p l a i n e d t h a t 

g e n e r a l l y t h e r e a r e two c l a s s i f i c a t i o n s o f p r o p o r t i o n a l i t y 

c h a l l e n g e s t o s e n t e n c e s . "The f i r s t i n v o l v e s c h a l l e n g e s t o 

t h e l e n g t h o f t e r m - o f - y e a r s s e n t e n c e s g i v e n a l l t h e 

c i r c u m s t a n c e s i n a p a r t i c u l a r c a s e . " Graham, U.S. a t , 

130 S. C t . a t 2021. Under t h i s a p p r o a c h , c o u r t s must 

d e t e r m i n e " w h e t h e r a s e n t e n c e f o r a t e r m o f y e a r s i s g r o s s l y 

d i s p r o p o r t i o n a t e f o r a p a r t i c u l a r d e f e n d a n t ' s c r i m e . " Graham, 

___ U.S. a t ___ , 130 S. C t . a t 2022. 

"The s e c o n d c l a s s i f i c a t i o n o f c a s e s has u s e d c a t e g o r i c a l 

r u l e s t o d e f i n e E i g h t h Amendment s t a n d a r d s . " I d . " T h [ i s ] 

c l a s s i f i c a t i o n i n t u r n c o n s i s t s o f two s u b s e t s , one 

c o n s i d e r i n g t h e n a t u r e o f t h e o f f e n s e , t h e o t h e r c o n s i d e r i n g 

t h e c h a r a c t e r i s t i c s o f t h e o f f e n d e r . " I d . Under t h e 

c a t e g o r i c a l c h a l l e n g e t o a s e n t e n c e : 

" [ c ] o u r t [ s ] [must] f i r s t c o n s i d e r [ ] o b j e c t i v e 
i n d i c i a o f s o c i e t y ' s s t a n d a r d s , as e x p r e s s e d i n 
l e g i s l a t i v e e n a c t m e n t s and s t a t e p r a c t i c e t o 
d e t e r m i n e w h e t h e r t h e r e i s a n a t i o n a l c o n s e n s u s 
a g a i n s t t h e s e n t e n c i n g p r a c t i c e a t i s s u e . N e x t , 
g u i d e d by t h e s t a n d a r d s e l a b o r a t e d by c o n t r o l l i n g 
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p r e c e d e n t s and by t h e [ c ] o u r t ' s own u n d e r s t a n d i n g 
and i n t e r p r e t a t i o n o f t h e E i g h t h Amendment's t e x t , 
h i s t o r y , m e a n i n g , and p u r p o s e , [ c ] o u r t [ s ] must 
d e t e r m i n e i n t h e e x e r c i s e o f [ t h e i r ] own i n d e p e n d e n t 
j u d g m e n t w h e t h e r t h e p u n i s h m e n t i n q u e s t i o n v i o l a t e s 
t h e C o n s t i t u t i o n . 

I d . ( i n t e r n a l c i t a t i o n s and q u o t a t i o n s o m i t t e d ) . 

H e r e , M i l l e r r a i s e s o n l y a c a t e g o r i c a l c h a l l e n g e t o h i s 

s e n t e n c e o f l i f e i n p r i s o n w i t h o u t t h e p o s s i b i l i t y o f p a r o l e . 2 

S p e c i f i c a l l y , M i l l e r a r g u e s t h a t "a p a r t i c u l a r t y p e o f 

s e n t e n c e [ l i f e i n p r i s o n w i t h o u t t h e p o s s i b i l i t y o f p a r o l e ] as 

i t a p p l i e s t o an e n t i r e c l a s s o f o f f e n d e r s [ 1 4 - y e a r - o l d s ] , " i s 

u n c o n s t i t u t i o n a l I d . A c c o r d i n g l y , t h i s C o u r t must d e t e r m i n e 

w h e t h e r M i l l e r met h i s b u r d e n t o e s t a b l i s h t h a t 1 4 - y e a r - o l d s 

who have been c o n v i c t e d o f c a p i t a l murder may n o t , c o n s i s t e n t 

w i t h t h e E i g h t h Amendment, be s e n t e n c e d t o l i f e i n p r i s o n 

w i t h o u t t h e p o s s i b i l i t y o f p a r o l e . See H a r r i s v. W r i g h t , 93 

F.3d 581, 583 ( 9 t h C i r . 1996) ( r e c o g n i z i n g t h a t t h e a p p e l l a n t 

b e a r s a h e a v y b u r d e n t o e s t a b l i s h t h a t h i s s e n t e n c e i s c r u e l 

and u n u s u a l ) ; C f . U n i t e d S t a t e s v. J o h n s o n , 451 F.3d 1239, 

1243 ( 1 1 t h C i r . 2006) ( e x p l a i n i n g t h a t t h e a p p e l l a n t b e a r s t h e 

2 M i l l e r does n o t c h a l l e n g e h i s s e n t e n c e as g r o s s l y 
d i s p r o p o r t i o n a t e t o t h e o f f e n s e , i . e . , t h e f i r s t 
c l a s s i f i c a t i o n f o r p r o p o r t i o n a l i t y c h a l l e n g e s . T h e r e f o r e , 
t h i s C o u r t does n o t r e a c h t h a t i s s u e . 

14 



CR-06-0741 

b u r d e n t o e s t a b l i s h t h a t h i s s e n t e n c e i n d i s p r o p o r t i o n a t e ) ; 

C o l e v. S t a t e , 721 So. 2d 255, 260 ( A l a . C r i m . App. 1998 ) 

( r e c o g n i z i n g t h a t t h e a p p e l l a n t has t h e b u r d e n t o e s t a b l i s h 

t h a t a S t a t e s t a t u t e i s u n c o n s t i t u t i o n a l ) ; Holmes v. C o n c o r d  

F i r e D i s t . , 625 So. 2d 811, 812 ( A l a . C i v . App. 1993) ("The 

p a r t y m o u n t i n g a c o n s t i t u t i o n a l c h a l l e n g e t o a s t a t u t e b e a r s 

t h e b u r d e n o f o v e r c o m i n g a p r e s u m p t i o n o f 

c o n s t i t u t i o n a l i t y . " ) . 

A 

As t h e C o u r t e x p l a i n e d i n Graham, U.S. a t , 130 S. 

C t . a t 2 0 2 3 : "The a n a l y s i s b e g i n s w i t h o b j e c t i v e i n d i c i a o f 

n a t i o n a l c o n s e n s u s . " " ' [ T ] h e " c l e a r e s t and most r e l i a b l e 

o b j e c t i v e e v i d e n c e o f c o n t e m p o r a r y v a l u e s i s t h e l e g i s l a t i o n 

e n a c t e d by t h e c o u n t r y ' s l e g i s l a t u r e s . " ' " I d . ( q u o t i n g A t k i n s  

v. V i r g i n i a , 536 U.S. 304, 312 ( 2 0 0 2 ) , q u o t i n g i n t u r n P e n r y  

v. L y n a u g h , 4 92 U.S. 302, 331 ( 1 9 8 9 ) ) . I n a d d i t i o n t o 

l e g i s l a t i o n , c o u r t s must a l s o c o n s i d e r " [ a ] c t u a l s e n t e n c i n g 

p r a c t i c e s . " I d . B a s e d on t h e r e c o r d , t h i s C o u r t c a n n o t s a y 

t h a t M i l l e r has met h i s h e a v y b u r d e n o f e s t a b l i s h i n g a 

n a t i o n a l c o n s e n s u s a g a i n s t s e n t e n c i n g 1 4 - y e a r - o l d s who have 
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been c o n v i c t e d o f c a p i t a l murder t o l i f e i n p r i s o n w i t h o u t t h e 

p o s s i b i l i t y o f p a r o l e . 

R e g a r d i n g j u v e n i l e o f f e n d e r s i n g e n e r a l , 44 s t a t e s , t h e 

D i s t r i c t o f C o l u m b i a , and t h e f e d e r a l g overnment p e r m i t a 

s e n t e n c e o f l i f e i n p r i s o n w i t h o u t t h e p o s s i b i l i t y o f p a r o l e 

f o r h o m i c i d e o f f e n s e s . See Graham, U.S. a t , 130 S. 

C t . a t 2030. A c c o r d i n g t o t h e s t a t i s t i c s s u b m i t t e d by M i l l e r , 

36 s t a t e s p e r m i t a s e n t e n c e o f l i f e i n p r i s o n w i t h o u t t h e 

p o s s i b i l i t y o f p a r o l e f o r o f f e n d e r s who were 14 y e a r s o f age 

o r y o u n g e r a t t h e t i m e o f t h e o f f e n s e . 3 (C.R. 139.) 

A c c o r d i n g t o an a f f i d a v i t s u b m i t t e d by R e b e c c a K i l e y , an 

a t t o r n e y w i t h t h e E q u a l J u s t i c e I n i t i a t i v e ( t h e o r g a n i z a t i o n 

r e p r e s e n t i n g M i l l e r on a p p e a l ) , Ms. K i l e y c o n d u c t e d r e s e a r c h 

r e g a r d i n g t h e number o f 1 4 - y e a r - o l d s s e n t e n c e d t o l i f e i n 

p r i s o n w i t h o u t t h e p o s s i b i l i t y o f p a r o l e , and she c o u l d 

" i d e n t i f [ y ] no more t h a n f i v e d o z e n ... i n n i n e t e e n 

s t a t e s " (C.R. 170.) Ms. K i l e y a l s o s t a t e s t h a t b e tween 

1995 and 2004, 1,343 i n d i v i d u a l s were a r r e s t e d f o r murder o r 

n o n - n e g l i g e n t m a n s l a u g h t e r . 

3 T h i s e x h i b i t i n d i c a t e s t h a t i n A l a b a m a , t h e minimum age 
an i n d i v i d u a l may be s e n t e n c e d t o l i f e i n p r i s o n w i t h o u t t h e 
p o s s i b i l i t y o f p a r o l e i s 16. As t h i s c a s e e s t a b l i s h e s , t h a t 
i n f o r m a t i o n i s i n a c c u r a t e . 
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The e v i d e n c e c o n t a i n e d i n t h e r e c o r d f a i l s t o e s t a b l i s h 

how many 1 4 - y e a r - o l d s i n t h i s S t a t e o r n a t i o n w i d e have been 

c o n v i c t e d o f h o m i c i d e o f f e n s e s . More i m p o r t a n t l y , t h e r e c o r d 

f a i l s t o e s t a b l i s h how many i n d i v i d u a l s 14 y e a r s o f age o r 

y o u n g e r have been c o n v i c t e d o f c a p i t a l murder o r a g g r a v a t e d 

m u r d e r . F u r t h e r , n o t h i n g i n t h e r e c o r d i n d i c a t e s how many 14-

y e a r - o l d s have been s e n t e n c e d t o l i f e i n p r i s o n w i t h o u t t h e 

p o s s i b i l i t y o f p a r o l e as a r e s u l t o f a c o n v i c t i o n f o r a 

h o m i c i d e , a g g r a v a t e d m u r d e r , o r c a p i t a l m u r d e r . A l t h o u g h t h e 

K i l e y a f f i d a v i t i n d i c a t e s t h a t few 1 4 - y e a r - o l d s have been 

s e n t e n c e d t o l i f e i n p r i s o n w i t h o u t t h e p o s s i b i l i t y o f p a r o l e , 

w i t h no i n f o r m a t i o n r e l a t i n g t o t h e number o f 1 4 - y e a r - o l d s 

a c t u a l l y c o n v i c t e d o f h o m i c i d e o f f e n s e s , t h e number i s o f 

l i t t l e v a l u e . F o r i n s t a n c e , t h e s m a l l number o f 1 4 - y e a r - o l d s 

s e r v i n g a s e n t e n c e o f l i f e i n p r i s o n w i t h o u t t h e p o s s i b i l i t y 

o f p a r o l e c o u l d be a t t r i b u t a b l e t o t h e few numbers o f 1 4 - y e a r -

o l d s a c t u a l l y c o n v i c t e d o f h o m i c i d e o f f e n s e s . 4 

4The K i l e y a f f i d a v i t s t a t e s t h a t , b e t w e e n 1995 and 2 0 0 4 , 
1,343 i n d i v i d u a l s 14 y e a r s o l d o r y o u n g e r have been a r r e s t e d 
f o r h o m i c i d e c r i m e s . (C.R. 170.) W i t h o u t k n o w i n g how many o f 
t h o s e i n d i v i d u a l s were e v e n t u a l l y c o n v i c t e d , t h e s e numbers 
e s t a b l i s h v e r y l i t t l e . F u r t h e r , b e c a u s e t h e age r a n g e i s 
b i r t h t o 14 y e a r s o l d , i t i s i m p o s s i b l e t o d e t e r m i n e how many 
o f t h o s e 1,343 i n d i v i d u a l s t h a t were a r r e s t e d were e l i g i b l e t o 
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W i t h 44 s t a t e s , t h e D i s t r i c t o f C o l u m b i a , a n d t h e f e d e r a l 

g o v e r n m e n t p e r m i t t i n g a s e n t e n c e o f l i f e i n p r i s o n w i t h o u t t h e 

p o s s i b i l i t y o f p a r o l e f o r j u v e n i l e s c o n v i c t e d o f h o m i c i d e 

o f f e n s e s , see Graham, U.S. a t , 130 S. C t . a t 2034-35, 

36 s t a t e s p e r m i t t i n g a s e n t e n c e o f l i f e i n p r i s o n w i t h o u t t h e 

p o s s i b i l i t y o f p a r o l e f o r o f f e n d e r s 14 y e a r s o f age o r y o u n g e r 

a t t h e t i m e o f t h e o f f e n s e (C.R. 1 3 9 ) , and no e v i d e n c e i n t h e 

r e c o r d r e l a t i n g t o " [ a ] c t u a l s e n t e n c i n g p r a c t i c e s , " Graham, 

___ U.S. a t ___ , 130 S. C t . a t 2023, f o r 1 4 - y e a r - o l d s 

c o n v i c t e d o f c a p i t a l m u r d e r , t h i s C o u r t c a n n o t s a y t h a t M i l l e r 

has met h i s b u r d e n o f e s t a b l i s h i n g a n a t i o n a l c o n s e n s u s 

a g a i n s t s e n t e n c i n g 1 4 - y e a r - o l d s who have been c o n v i c t e d o f 

c a p i t a l murder t o l i f e i n p r i s o n w i t h o u t t h e p o s s i b i l i t y o f 

p a r o l e . 

B. 

A l t h o u g h M i l l e r f a i l e d t o e s t a b l i s h t h a t a n a t i o n a l 

c o n s e n s u s e x i s t s , h i s f a i l u r e does n o t end t h i s C o u r t ' s 

a n a l y s i s . As t h e Supreme C o u r t e x p l a i n e d i n Graham: 

"Community c o n s e n s u s , w h i l e ' e n t i t l e d t o g r e a t 
w e i g h t , ' i s n o t i t s e l f d e t e r m i n a t i v e o f w h e t h e r a 
p u n i s h m e n t i s c r u e l and u n u s u a l . Kennedy, 554 U.S., 

be t r i e d as a d u l t s . 
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a t , 128 S.Ct., a t 2 658. I n a c c o r d a n c e w i t h t h e 
c o n s t i t u t i o n a l d e s i g n , ' t h e t a s k o f i n t e r p r e t i n g t h e 
E i g h t h Amendment r e m a i n s o u r r e s p o n s i b i l i t y . ' R o p e r , 
543 U.S., a t 575, 125 S.Ct. 1183. The j u d i c i a l 
e x e r c i s e o f i n d e p e n d e n t j u d g m e n t r e q u i r e s 
c o n s i d e r a t i o n o f t h e c u l p a b i l i t y o f t h e o f f e n d e r s a t 
i s s u e i n l i g h t o f t h e i r c r i m e s and c h a r a c t e r i s t i c s , 
a l o n g w i t h t h e s e v e r i t y o f t h e p u n i s h m e n t i n 
q u e s t i o n . I d . , a t 568, 125 S.Ct. 1183; Kennedy, 
s u p r a , a t , 128 S.Ct., a t 2559-60 ; c f . Solem, 
4 63 U.S., a t 292, 103 S.Ct. 3001. I n t h i s i n q u i r y 
t h e C o u r t a l s o c o n s i d e r s w h e t h e r t h e c h a l l e n g e d 
s e n t e n c i n g p r a c t i c e s e r v e s l e g i t i m a t e p e n o l o g i c a l 
g o a l s . Kennedy, s u p r a , a t , 128 S.Ct., a t 
2661-65; R o p e r , s u p r a , a t 572, 125 S.Ct. 1183; 
A t k i n s , s u p r a , a t 318-320, 122 S.Ct. 2242." 

Graham, U.S. a t , 130 S. C t . a t 2026. 

I n e x e r c i s i n g i n d e p e n d e n t j u d g m e n t , t h i s C o u r t must f i r s t 

c o n s i d e r t h e i n h e r e n t c h a r a c t e r i s t i c s o f t h e o f f e n d e r t h a t 

r e n d e r t h a t i n d i v i d u a l l e s s c u l p a b l e and t h u s m i g h t p l a c e him 

i n a c a t e g o r y o r c l a s s o f i n d i v i d u a l s f o r w h i c h a p a r t i c u l a r 

p u n i s h m e n t i s p r o h i b i t e d . 5 See R oper v. Simmons, 543 U.S. 551 

( 2 0 0 5 ) ( h o l d i n g t h a t i n d i v i d u a l s who commit murder b e f o r e t h e 

age o f 18 a r e l e s s c u l p a b l e t h a n i n d i v i d u a l s o v e r t h e age o f 

18 and t h u s may n o t c o n s t i t u t i o n a l l y be s e n t e n c e d t o d e a t h ) ; 

5 B e c a u s e M i l l e r s e e k s a r u l e c a t e g o r i c a l l y b a r r i n g t h e 
i m p o s i t i o n o f a p a r t i c u l a r s e n t e n c e f o r a c l a s s o f 
i n d i v i d u a l s , t h i s C o u r t i s c o n c e r n e d o n l y w i t h c h a r a c t e r i s t i c s 
common t o t h e c l a s s as a w h o l e , s u c h as age o r m e n t a l 
r e t a r d a t i o n . See R oper v. Simmons, 543 U.S. 551 ( 2 0 0 5 ) ; 
A t k i n s v. V i r g i n i a , 536 U.S. 304 ( 2 0 0 2 ) . 
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A t k i n s v. V i r g i n i a , 536 U.S. 304 (2002) ( h o l d i n g t h a t 

i n d i v i d u a l s who a r e m e n t a l l y r e t a r d e d a r e l e s s c u l p a b l e and 

t h u s may n o t c o n s t i t u t i o n a l l y be s e n t e n c e d t o d e a t h ) . I n t h e 

p r e s e n t c a s e , M i l l e r was a j u v e n i l e when he c o m m i t t e d c a p i t a l 

m u r d e r ; t h e r e f o r e , he must be c o n s i d e r e d l e s s c u l p a b l e t h a n 

a d u l t o f f e n d e r s . See Graham, U.S. a t , 130 S. C t . a t 

2026 ( c i t i n g R o p e r , 543 U.S. a t 569) ( " [ B ] e c a u s e j u v e n i l e s 

have l e s s e n e d c u l p a b i l i t y [ , ] t h e y a r e l e s s d e s e r v i n g o f t h e 

most s e v e r e p u n i s h m e n t s . " ) . A l t h o u g h h i s age makes him 

c a t e g o r i c a l l y l e s s c u l p a b l e t h a n an a d u l t o f f e n d e r , M i l l e r d i d 

n o t e s t a b l i s h any o t h e r n a t u r a l i n f i r m i t y t h a t p l a c e s him i n 

a l e s s c u l p a b l e c a t e g o r y . F o r i n s t a n c e , a l t h o u g h M i l l e r was 

d i a g n o s e d w i t h m u l t i p l e d i s o r d e r s , s u c h as c o n d u c t d i s o r d e r , 

a t t e n t i o n - d e f i c i t d i s o r d e r , and p e r s o n a l i t y d i s o r d e r , he was 

n o t d i a g n o s e d w i t h a s e v e r e m e n t a l d i s e a s e o r d e f e c t . 

F u r t h e r , M i l l e r has an IQ i n t h e a v e r a g e r a n g e . (R. 1186-87.) 

See R oper v. Simmons, 543 U.S. 551 (2005) ( h o l d i n g t h a t 

i n d i v i d u a l s who commit m u r d e r b e f o r e t h e age o f 18 a r e l e s s 

c u l p a b l e t h a n i n d i v i d u a l s o v e r t h e age o f 18 and t h u s may n o t 

c o n s t i t u t i o n a l l y be s e n t e n c e d t o d e a t h ) . A c c o r d i n g l y , t h i s 
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C o u r t h o l d s t h a t M i l l e r ' s age a l o n e p l a c e s h im i n a l e s s 

c u l p a b l e c l a s s o f o f f e n d e r s . 

N e x t , t h i s C o u r t must c o n s i d e r t h e c r i m e and 

c i r c u m s t a n c e s o f t h e c r i m e f o r w h i c h M i l l e r has been 

c o n v i c t e d . See Graham, U.S. a t , 130 S. C t . a t 2027. 

The Supreme C o u r t o f t h e U n i t e d S t a t e s h a s r e p e a t e d l y h e l d 

t h a t n o n - h o m i c i d e s and u n i n t e n t i o n a l h o m i c i d e s f a l l w i t h i n a 

c a t e g o r y o f o f f e n s e s t h a t a r e l e s s c u l p a b l e and t h u s 

u n d e s e r v i n g o f t h e u l t i m a t e p e n a l t y . See Enmund v. F l o r i d a , 

458 U.S. 782 (1982) ( h o l d i n g t h a t t h e S t a t e may n o t impose a 

s e n t e n c e o f d e a t h on a d e f e n d a n t c o n v i c t e d o f an u n i n t e n t i o n a l 

h o m i c i d e ) ; C o k e r v. G e o r g i a , 433 U.S. 584 (1977) ( h o l d i n g t h a t 

t h e S t a t e may n o t impose a s e n t e n c e o f d e a t h f o r r a p e ) . 

M i l l e r was c o n v i c t e d o f c a p i t a l m u r d e r , a c r i m e t h a t i s n o t 

i n c l u d e d i n any c a t e g o r y o f o f f e n s e s t h a t a r e l e s s c u l p a b l e 

and t h u s u n d e s e r v i n g o f t h e u l t i m a t e p e n a l t y . See Graham, 

U.S. a t ___ , 130 S. C t . a t 2027 ( r e c o g n i z i n g t h e d i s t i n c t i o n 

b e t w e e n i n t e n t i o n a l h o m i c i d e o f f e n s e s and n o n - h o m i c i d e s 

o f f e n s e s ) . 

M o r e o v e r , t h e c i r c u m s t a n c e s o f M i l l e r ' s c r i m e do n o t 

i n d i c a t e t h a t h i s c r i m e f a l l s w i t h i n a c a t e g o r y o f l e s s 
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c u l p a b l e o f f e n s e s . H e r e , M i l l e r and h i s a c c o m p l i c e b e a t 

Cannon w i t h a b a t u n t i l he was u n a b l e t o g e t up. A f t e r 

r e n d e r i n g Cannon u n a b l e t o g e t up, M i l l e r p l a c e d a s h e e t o v e r 

Cannon's head and s t a t e d , " C o l e , I am God, I've come t o t a k e 

y o u r l i f e . " M i l l e r t h e n s e t Cannon's t r a i l e r on f i r e . 

Cannon, s t i l l a l i v e , a s k e d , "Why a r e y ' a l l d o i n g t h i s t o me?" 

Cannon e v e n t u a l l y d i e d f r o m smoke i n h a l a t i o n . T h i s 

i n t e n t i o n a l and h o r r e n d o u s c r i m e c o u l d h a v e , b u t f o r M i l l e r ' s 

age, made him e l i g i b l e f o r a s e n t e n c e o f d e a t h i n A l a b a m a , See 

§ 1 3 A - 5 - 4 0 ( a ) ( 9 ) , A l a . Code 1975; § 1 3 A - 5 - 4 9 ( 8 ) , A l a . Code 

1 975, and c e r t a i n l y does n o t l e s s e n h i s c u l p a b i l i t y . C f . 

Kennedy v. L o u i s i a n a , U.S. , , 128 S. C t . 2641, 2650 

(2008) ( h o l d i n g t h a t i n d i v i d u a l s who have n o t t a k e n a human 

l i f e a r e l e s s c u l p a b l e t h a n c a p i t a l m u r d e r e r s and t h u s may n o t 

c o n s t i t u t i o n a l l y be s e n t e n c e d t o d e a t h ) . 

T h i s C o u r t must n e x t c o n s i d e r t h e s e v e r i t y o f t h e 

s e n t e n c e i n l i g h t o f t h e i n d i v i d u a l ' s c u l p a b i l i t y and t h e 

n a t u r e o f t h e c r i m e . See Graham, U.S. a t , 130 S. C t . 

a t 2027 ( h o l d i n g t h a t "a j u v e n i l e o f f e n d e r who d i d n o t k i l l o r 

i n t e n d t o k i l l has a t w i c e d i m i n i s h e d m o r a l c u l p a b i l i t y " and 

t h u s c a n n o t be s e n t e n c e d t o l i f e i n p r i s o n w i t h o u t t h e 
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p o s s i b i l i t y o f p a r o l e ) . H e r e , M i l l e r was s e n t e n c e d t o t h e 

s e c o n d h a r s h e s t p u n i s h m e n t -- l i f e i n p r i s o n w i t h o u t t h e 

p o s s i b i l i t y o f p a r o l e -- f o r c o m m i t t i n g a c r i m e t h a t f a l l s 

w i t h i n t h e c a t e g o r y o f t h e w o r s t o f f e n s e s , c a p i t a l m u r d e r . 

A l t h o u g h " [ l ] i f e w i t h o u t p a r o l e i s an e s p e c i a l l y h a r s h 

p u n i s h m e n t f o r a j u v e n i l e , " Graham, U.S. a t , 130 S. 

C t . a t 2027, s u c h a s e n t e n c e i s n o t o v e r l y h a r s h when compared 

t o t h e c r i m e o f w h i c h M i l l e r was c o n v i c t e d . T h i s c o n c l u s i o n 

i s b u t t r e s s e d by t h e Supreme C o u r t ' s d e c i s i o n i n Graham. 

T h e r e , t h e C o u r t c o n s i d e r e d w h e t h e r a s e n t e n c e o f l i f e i n 

p r i s o n w i t h o u t t h e p o s s i b i l i t y o f p a r o l e f o r a j u v e n i l e who 

c o m m i t t e d a n o n h o m i c i d e o f f e n s e was c a t e g o r i c a l l y 

u n c o n s t i t u t i o n a l . I d . I n a n a l y z i n g t h e c o n s t i t u t i o n a l i t y o f 

Graham's s e n t e n c e , t h e C o u r t d e t e r m i n e d t h a t "when compared t o 

an a d u l t m u r d e r e r , a j u v e n i l e o f f e n d e r who d i d n o t k i l l o r  

i n t e n d t o k i l l has a t w i c e d i m i n i s h e d m o r a l c u l p a b i l i t y " and 

t h u s c a n n o t be s u b j e c t e d t o t h e " t h e s e c o n d most s e v e r e 

p e n a l t y p e r m i t t e d b y l a w . " Graham, U.S. a t , 130 S. 

C t . a t 2028 ( e m p h a s i s a d d e d and c i t a t i o n s and q u o t a t i o n s 

o m i t t e d ) . U n l i k e Graham, M i l l e r c o m m i t t e d c a p i t a l m u r d e r and 

t h u s does n o t have " t w i c e d i m i n i s h e d m o r a l c u l p a b i l i t y . " I d . 
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L i k e w i s e , a l t h o u g h M i l l e r c o m m i t t e d one o f A l a b a m a ' s w o r s t 

o f f e n s e s , he was s e n t e n c e d t o t h e s e c o n d h a r s h e s t p e n a l t y . 

C f . Graham, U.S. a t , 130 S. C t . a t 2032 ( s p e c i f i c a l l y 

r e s t r i c t i n g i t s h o l d i n g t o n o n h o m i c i d e c r i m e s ) . C o n s i d e r i n g 

M i l l e r ' s age and h i s c r i m e , t h i s C o u r t h o l d s t h a t M i l l e r ' s 

s e n t e n c e o f l i f e i n p r i s o n w i t h o u t t h e p o s s i b i l i t y o f p a r o l e 

f o r c a p i t a l m u r d e r i s n o t c a t e g o r i c a l l y d i s p r o p o r t i o n a t e . 

F i n a l l y , t h i s C o u r t must c o n s i d e r t h e l e g i t i m a t e 

p e n o l o g i c a l g o a l s t h a t M i l l e r ' s s e n t e n c e s e r v e s . The Supreme 

C o u r t has r e c o g n i z e d t h e f o l l o w i n g l e g i t i m a t e p e n o l o g i c a l 

g o a l s : r e t r i b u t i o n , d e t e r r e n c e , i n c a p a c i t a t i o n , and 

r e h a b i l i t a t i o n . See Graham, U.S. a t , 130 S. C t . a t 

2028-29. T h i s C o u r t h o l d s t h a t d e t e r r e n c e , r e t r i b u t i o n , and 

i n c a p a c i t a t i o n a r e a l l l e g i t i m a t e p e n o l o g i c a l g o a l s f o r 

j u v e n i l e s who have c o m m i t t e d c a p i t a l m u r d e r and t h e r e f o r e 

j u s t i f y a s e n t e n c e o f l i f e i n p r i s o n w i t h o u t t h e p o s s i b i l i t y 

o f p a r o l e . As s t a t e d a b ove, b u t f o r M i l l e r ' s age, he c o u l d 

h ave b e e n s e n t e n c e d t o d e a t h f o r h i s c r i m e . I n o v e r t u r n i n g 

t h e d e a t h p e n a l t y f o r j u v e n i l e s , t h e Supreme C o u r t r e c o g n i z e d 

t h a t " t h e p u n i s h m e n t o f l i f e i m p r i s o n m e n t w i t h o u t t h e 

p o s s i b i l i t y o f p a r o l e i s i t s e l f a s e v e r e s a n c t i o n , i n 
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p a r t i c u l a r f o r a young p e r s o n " and t h u s w i l l s e r v e as an 

a d e q u a t e d e t e r r e n t t o p o t e n t i a l j u v e n i l e , c a p i t a l o f f e n d e r s . 

R o p e r , 543 U.S. a t 572. F u r t h e r , t h e S t a t e has a l e g i t i m a t e 

p e n o l o g i c a l g o a l t o s e e k r e t r i b u t i o n f o r j u v e n i l e s who commit 

c a p i t a l m u r d e r . As t h e Supreme C o u r t has e x p l a i n e d , " ' [ t ] h e 

h e a r t o f t h e r e t r i b u t i o n r a t i o n a l e i s t h a t a c r i m i n a l s e n t e n c e 

must be d i r e c t l y r e l a t e d t o t h e p e r s o n a l c u l p a b i l i t y o f t h e 

c r i m i n a l o f f e n d e r . ' " Graham, U.S. a t , 130 S. C t . a t 

2028 ( q u o t i n g T i s o n v. A r i z o n a , 481 U.S. 137, 149 ( 1 9 8 7 ) ) . 

H e r e , M i l l e r was s e n t e n c e d t o t h e s e c o n d h a r s h e s t p u n i s h m e n t 

f o r c o m m i t t i n g one o f t h e w o r s t c r i m e s . He does n o t h a v e , as 

t h e Supreme C o u r t d e s c r i b e d , "a t w i c e d i m i n i s h e d m o r a l 

c u l p a b i l i t y " ; t h e r e f o r e , t h e S t a t e ' s r e t r i b u t i o n i n t e r e s t i s 

p r o p e r l y s e r v e d by t h e i m p o s i t i o n o f t h e s e c o n d h a r s h e s t 

s e n t e n c e . Graham, U.S. a t , 130 S. C t . a t 2028. 

F i n a l l y , t h i s C o u r t c a n n o t h o l d t h a t t h e S t a t e l a c k s a 

l e g i t i m a t e g o a l t o i n c a p a c i t a t e a j u v e n i l e when t h a t 

i n d i v i d u a l i s w i l l i n g t o t a k e , and has t a k e n , a human l i f e . 

I n sum, M i l l e r c o m m i t t e d t h e w o r s t c r i m e r e c o g n i z e d i n 

A l a b a m a , c a p i t a l m u r d e r , and, s o l e l y b e c a u s e o f h i s age, was 

n o t e l i g i b l e f o r t h e h a r s h e s t p e n a l t y . B a s e d on t h e 
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f o r e g o i n g , t h i s C o u r t h o l d s t h a t M i l l e r ' s s e n t e n c e o f l i f e i n 

p r i s o n w i t h o u t t h e p o s s i b i l i t y o f p a r o l e -- t h e s e c o n d 

h a r s h e s t s e n t e n c e -- f o r c a p i t a l murder does n o t v i o l a t e t h e 

E i g h t h Amendment. T h e r e f o r e , t h i s i s s u e does n o t e n t i t l e 

M i l l e r t o any r e l i e f . 

I I . 

M i l l e r n e x t a r g u e s t h a t h i s m a n d a t o r y s e n t e n c e o f l i f e i n 

p r i s o n w i t h o u t t h e p o s s i b i l i t y o f p a r o l e v i o l a t e d h i s 

c o n s t i t u t i o n a l r i g h t t o i n d i v i d u a l i z e d s e n t e n c i n g . 

S p e c i f i c a l l y , M i l l e r a r g u e s t h a t t h e E i g h t h Amendment r e q u i r e s 

i n d i v i d u a l i z e d c o n s i d e r a t i o n o f any m i t i g a t i o n a d e f e n d a n t 

w i s h e s t o o f f e r . M i l l e r t h e n a r g u e s t h a t t h e m a n d a t o r y 

minimum s e n t e n c e f o r c a p i t a l murder i s u n c o n s t i t u t i o n a l 

b e c a u s e i t does n o t a l l o w f o r t h e c o n s i d e r a t i o n on m i t i g a t i o n . 

T h i s argument i s w i t h o u t m e r i t . 

I n H a r m e l i n v. M i c h i g a n , t h e Supreme C o u r t r e j e c t e d t h e 

argument t h a t m a n d a t o r y minimum s e n t e n c e s -- n o t i n v o l v i n g t h e 

d e a t h p e n a l t y -- v i o l a t e d t h e E i g h t h Amendment. 501 U.S. 957, 

995-96 ( 1 9 9 1 ) . I n r e j e c t i n g t h e same argument M i l l e r now 

makes, t h e C o u r t h e l d t h a t t h e C o n s t i t u t i o n does n o t r e q u i r e 

i n d i v i d u a l i z e d s e n t e n c i n g o r c o n s i d e r a t i o n o f m i t i g a t i o n 
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e x c e p t i n c a s e s i n v o l v i n g a s e n t e n c e o f d e a t h . I d . See a l s o  

R o d r i g u e z v. P e t e r s , 63 F.3d 546, 567-68 ( 7 t h C i r . 1 995) 

( h o l d i n g t h a t t h e E i g h t h Amendment does n o t r e q u i r e t h e 

s e n t e n c e r t o c o n s i d e r m i t i g a t i o n b e f o r e s e n t e n c i n g a j u v e n i l e 

t o l i f e i n p r i s o n f o r murder b e c a u s e t h e E i g h t h Amendment 

i n d i v i d u a l i z e d - s e n t e n c i n g r e q u i r e m e n t a p p l i e s o n l y i n c a s e s 

i n v o l v i n g t h e d e a t h p e n a l t y ) . H e r e , M i l l e r was n o t e l i g i b l e 

f o r and d i d n o t r e c e i v e a s e n t e n c e o f d e a t h . T h e r e f o r e , t h e 

i n d i v i d u a l i z e d - s e n t e n c i n g r e q u i r e m e n t o f t h e E i g h t h Amendment 

i s i n a p p l i c a b l e , H a r m e l i n , 501 U.S. a t 995-96, and t h i s i s s u e 

does n o t e n t i t l e M i l l e r t o any r e l i e f . 

I I I . 

M i l l e r n e x t a r g u e s t h a t t h e c i r c u i t c o u r t ' s v e r d i c t f o r m 

c o n t a i n e d e r r o n e o u s i n s t r u c t i o n s t h a t l i k e l y c o n f u s e d t h e j u r y 

and c o e r c e d h i s c a p i t a l - m u r d e r c o n v i c t i o n . He a l s o a r g u e s 

t h a t t h e c i r c u i t c o u r t ' s s u p p l e m e n t a l j u r y i n s t r u c t i o n a f t e r 

t h e j u r y r e t u r n e d i n c o n s i s t e n t v e r d i c t s i m p r o p e r l y c o e r c e d a 

c a p i t a l - m u r d e r c o n v i c t i o n . T hese a r g u m e n t s do n o t e n t i t l e 

M i l l e r t o any r e l i e f . 

To t h e e x t e n t M i l l e r a r g u e s t h a t t h e v e r d i c t f o r m 

c o n t a i n e d e r r o n e o u s i n s t r u c t i o n s , t h i s argument i s n o t 
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p r e s e r v e d f o r r e v i e w . A t t r i a l , M i l l e r f a i l e d t o o b j e c t t o 

t h e v e r d i c t f o r m and d i d n o t a r g u e t h a t t h e i n s t r u c t i o n s on 

t h e f o r m were e r r o n e o u s . B e c a u s e M i l l e r " ' d i d n o t o b j e c t t o 

t h e v e r d i c t f o r m a t t r i a l . . . , t h i s i s s u e was ... n o t p r e s e r v e d 

f o r a p p e l l a t e r e v i e w . ' " Doan v. S t a t e , 834 So.2d 823, 82 6 

( A l a . C r i m . App. 2001) ( q u o t i n g H o w e l l v. S t a t e , 659 So.2d 

132, 134 ( A l a . C r i m . App. 1994 ), c i t i n g i n t u r n C o t t o n v. 

S t a t e , 639 So.2d 577, 581 ( A l a . C r i m . App. 1 9 9 3 ) ) . T h e r e f o r e , 

t h i s i s s u e does n o t e n t i t l e M i l l e r t o any r e l i e f . 

M i l l e r n e x t a r g u e s t h a t t h e c i r c u i t c o u r t ' s s u p p l e m e n t a l 

j u r y i n s t r u c t i o n a f t e r t h e j u r y r e t u r n e d i n c o n s i s t e n t v e r d i c t s 

i m p r o p e r l y c o e r c e d a c a p i t a l - m u r d e r c o n v i c t i o n . T h i s i s s u e 

i s l i k e w i s e n o t p r o p e r l y b e f o r e t h i s C o u r t . 

A t t h e c o n c l u s i o n o f t h e t r i a l , t h e j u r y r e t u r n e d t h e 

v e r d i c t f o r m . The f o r m i n d i c a t e d t h a t t h e j u r y f o u n d M i l l e r 

g u i l t y o f t h e c a p i t a l o f f e n s e o f murder c o m m i t t e d d u r i n g an 

a r s o n as c h a r g e d i n c o u n t I I . The f o r m a l s o i n d i c a t e d t h a t 

t h e j u r y f o u n d M i l l e r g u i l t y o f t h e l e s s e r - i n c l u d e d o f f e n s e o f 

f e l o n y murder r e l a t i n g t o c o u n t I . The c i r c u i t c o u r t t h e n 

i n s t r u c t e d t h e j u r y t h a t i t c o u l d n o t f i n d M i l l e r g u i l t y o f 

b o t h c a p i t a l murder and f e l o n y m u r d e r . A c c o r d i n g t o M i l l e r , 
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d u r i n g i t s i n s t r u c t i o n , t h e c i r c u i t c o u r t c o e r c e d t h e j u r y 

i n t o f i n d i n g him g u i l t y o f c a p i t a l murder as c h a r g e d i n c o u n t 

I I . 

A f t e r t h e c i r c u i t c o u r t gave t h e j u r y t h e s u p p l e m e n t a l 

i n s t r u c t i o n , M i l l e r moved t h e c i r c u i t c o u r t f o r a m i s t r i a l on 

t h e g r o u n d t h a t t h e v e r d i c t s were i n c o n s i s t e n t . He a l s o 

o b j e c t e d t o t h e c i r c u i t c o u r t ' s i n s t r u c t i o n on t h e g r o u n d t h a t 

t h e i n s t r u c t i o n "went b e y o n d an a d m o n i t i o n ... t o go b a c k 

and d e l i b e r a t e f u r t h e r b u t went b e y o n d t h e p e r m i s s i b l e c h a r g e 

o r p e r m i s s i b l e b o u n d s . " 6 (R. 1390.) M i l l e r d i d n o t o b j e c t on 

t h e g r o u n d t h a t t h e i n s t r u c t i o n was i m p e r m i s s i b l y c o e r c i v e ; 

i n s t e a d , he o b j e c t e d t o a l l o w i n g t h e j u r y t o d e l i b e r a t e 

f u r t h e r . I t i s w e l l s e t t l e d t h a t " ' t o p r e s e r v e an i s s u e f o r 

a p p e l l a t e r e v i e w , i t must be p r e s e n t e d t o t h e t r i a l c o u r t b y 

a t i m e l y and s p e c i f i c m o t i o n s e t t i n g o u t t h e s p e c i f i c g r o u n d s 

i n s u p p o r t t h e r e o f . ' " S m i t h v. S t a t e , [Ms. CR-08-0369, Feb. 

5, 2 0 1 0 ] ___ So. 3d ___ , ___ ( A l a . C r i m . App. 2010) ( q u o t i n g 

M e r c h a n t v. S t a t e , 724 So. 2d 65 ( A l a . C r i m . App. 1998 ) ) . 

6The S t a t e a r g u e s t h a t t h i s C o u r t s h o u l d remand t h e c a u s e 
w i t h i n s t r u c t i o n s f o r t h e c i r c u i t c o u r t t o r e i n s t a t e t h e 
j u r y ' s o r i g i n a l v e r d i c t . The S t a t e , h owever, d i d n o t f i l e d a 
p e t i t i o n f o r a w r i t o f mandamus d i r e c t e d t o t h e c i r c u i t c o u r t 
o r f i l e a n o t i c e o f a p p e a l . T h e r e f o r e , t h i s argument i s n o t 
p r o p e r l y b e f o r e t h i s C o u r t . 
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"'"The s t a t e m e n t o f s p e c i f i c g r o u n d s o f o b j e c t i o n w a i v e s a l l 

g r o u n d s n o t s p e c i f i e d and t h e t r i a l c o u r t w i l l n o t be p u t i n 

e r r o r on g r o u n d s n o t a s s i g n e d a t t r i a l . " ' " S m i t h , So. 3d 

a t ( q u o t i n g May v. S t a t e , 710 So. 2d 1362 ( A l a . C r i m . App. 

1 9 9 7 ) , q u o t i n g i n t u r n J a c k s o n v. S t a t e , 593 So. 2d 167 ( A l a . 

C r i m . App. 1 9 9 1 ) . B e c a u s e M i l l e r d i d n o t i n c l u d e i m p r o p e r 

c o e r c i o n i n h i s m o t i o n f o r a m i s t r i a l o r i n h i s o b j e c t i o n , 

t h i s argument i s n o t p r e s e r v e d f o r t h i s C o u r t ' s r e v i e w . C . f .  

Doan, 834 So. 2d a t 82 6. T h e r e f o r e , t h i s i s s u e does n o t 

e n t i t l e M i l l e r t o any r e l i e f . 

IV. 

M i l l e r n e x t a r g u e s t h a t h i s s t a t e m e n t s t o l a w - e n f o r c e m e n t 

o f f i c e r s s h o u l d have been s u p p r e s s e d . S p e c i f i c a l l y , M i l l e r 

r a i s e s t h e f o l l o w i n g a r g u m e n t s r e l a t i n g t o h i s s t a t e m e n t s : 1) 

t h e c i r c u i t c o u r t e r r e d by f a i l i n g t o c o n d u c t a p r e t r i a l 

h e a r i n g on h i s m o t i o n t o s u p p r e s s ; 2) h i s s t a t e m e n t t o 

I n v e s t i g a t o r S a n d l i n s h o u l d have been s u p p r e s s e d b e c a u s e t h e 

S t a t e f a i l e d t o meet i t s b u r d e n o f e s t a b l i s h i n g v o l u n t a r i n e s s 

and t h e M i r a n d a 7 p r e d i c a t e ; 3) h i s s t a t e m e n t s t o D e p u t y Tim 

M cWhorter were t a k e n i n v i o l a t i o n o f h i s S i x t h Amendment r i g h t 

7 M i r a n d a v. A r i z o n a , 384 U.S. 436 ( 1 9 6 6 ) . 
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t o c o u n s e l ; and 4) one o f h i s s t a t e m e n t s s h o u l d have been 

s u p p r e s s e d b e c a u s e t h e S t a t e f a i l e d t o d i s c l o s e t h e s t a t e m e n t 

b e f o r e t r i a l . As d i s c u s s e d b e l o w , e a c h o f t h e s e a r g u m e n t s i s 

u n p r e s e r v e d o r w i t h o u t m e r i t . 

A. 

M i l l e r f i r s t a r g u e s t h a t t h e c i r c u i t c o u r t e r r e d by 

f a i l i n g t o h o l d a h e a r i n g on h i s m o t i o n t o s u p p r e s s b e f o r e 

t r i a l . W i t h i n t h i s a r gument, M i l l e r a s s e r t s t h a t : 1) t h e 

f a i l u r e t o h o l d a h e a r i n g b e f o r e t r i a l v i o l a t e d R u l e 15.4, 

A l a . R. C r i m . P.; 2) f a i l i n g t o h o l d a h e a r i n g b e f o r e t r i a l 

a l l o w e d t h e S t a t e t o use M i l l e r ' s s t a t e m e n t s d u r i n g i t s 

o p e n i n g s t a t e m e n t w i t h o u t t h e r e f i r s t b e i n g an a d m i s s i b i l i t y 

d e t e r m i n a t i o n ; 3) M i l l e r was g i v e n no n o t i c e o f t h e 

s u p p r e s s i o n h e a r i n g as r e q u e s t e d by c o u n s e l and t h e l a c k o f 

n o t i c e r e s u l t e d i n M i l l e r n o t p r e s e n t i n g t h e t e s t i m o n y o f Dr. 

J o h n G o f f ; 4) t h e c i r c u i t c o u r t i m p r o p e r l y r e f u s e d t o c o n s i d e r 

Dr. G o f f ' s t e s t i m o n y ; and 5) t h e c i r c u i t c o u r t i m p r o p e r l y 

c o n s i d e r e d a r e p o r t p r e p a r e d by Dr. J e r r y G r a g g b e c a u s e t h a t 

r e p o r t was n o t a d m i t t e d i n t o e v i d e n c e , was h e a r s a y , and 

v i o l a t e d M i l l e r ' s r i g h t t o c o n f r o n t Dr. G r a g g . 
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None o f t h e s e a r g u m e n t s a r e p r e s e r v e d f o r t h i s C o u r t ' s 

r e v i e w . B e f o r e t r i a l , M i l l e r f i l e d a m o t i o n t o s u p p r e s s t h e 

t h r e e s t a t e m e n t s he gave t o l a w - e n f o r c e m e n t o f f i c e r s on t h e 

g r o u n d s t h a t t h e y were o b t a i n e d i l l e g a l l y and i n v i o l a t i o n o f 

M i l l e r ' s c o n s t i t u t i o n a l r i g h t s . M i l l e r a l s o r e q u e s t e d t h a t 

h i s s u p p r e s s i o n m o t i o n be h e a r d b e f o r e t r i a l . (Supp. R. 33.) 

A f t e r t h e j u r y had been s t r u c k , b u t b e f o r e i t was 

i m p a n e l e d , d e f e n s e c o u n s e l r e m i n d e d t h e c i r c u i t c o u r t t h a t 

M i l l e r had an o u t s t a n d i n g m o t i o n t o s u p p r e s s h i s s t a t e m e n t s t o 

l a w - e n f o r c e m e n t o f f i c e r s . The S t a t e s u g g e s t e d , and t h e 

c i r c u i t c o u r t a g r e e d , t h a t t h e m o t i o n w o u l d be t a k e n up d u r i n g 

t h e t r i a l b u t b e f o r e t h e a d m i s s i o n o f t h e s t a t e m e n t s . D e f e n s e 

c o u n s e l a g r e e d t o t h i s p r o c e d u r e and r e q u e s t e d "advance n o t i c e 

... b e c a u s e [ t h e y ] m i g h t want t o p u t on a c o u p l e o f 

w i t n e s s e s . " D e f e n s e c o u n s e l t h e n e x p r e s s e d some c o n c e r n t h a t 

t h e S t a t e i n t e n d e d t o use t h e s t a t e m e n t s i n i t s o p e n i n g 

s t a t e m e n t and t h a t t h e use o f t h e s t a t e m e n t i n t h e o p e n i n g 

s t a t e m e n t "might be a p r o b l e m i f i t ' s l a t e r s u p p r e s s e d . " (R. 

515.) The c i r c u i t c o u r t e x p l a i n e d t h a t t h e y w o u l d d i s c u s s t h e 

m a t t e r f u r t h e r a f t e r t h e j u r y was i m p a n e l e d . The c i r c u i t 
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c o u r t i m p a n e l e d t h e j u r y , gave t h e j u r o r s some p r e l i m i n a r y 

i n s t r u c t i o n s , and a l l o w e d t h e j u r o r s t o go home f o r t h e d a y . 

A f t e r t h e j u r o r s l e f t , t h e c i r c u i t c o u r t t o o k up t h e 

S t a t e ' s use o f M i l l e r ' s s t a t e m e n t s i n i t s o p e n i n g s t a t e m e n t . 

A t t h a t p o i n t , d e f e n s e c o u n s e l e x p r e s s e d c o n c e r n t h a t b y 

a l l o w i n g t h e S t a t e t o use M i l l e r ' s s t a t e m e n t s d u r i n g o p e n i n g 

s t a t e m e n t , he m i g h t be w a i v i n g h i s r i g h t t o c h a l l e n g e t h e 

a d m i s s i b i l i t y o f t h e s t a t e m e n t s l a t e r . D e f e n s e c o u n s e l t h e n 

s o u g h t and r e c e i v e d a c o n t i n u i n g o b j e c t i o n t o t h e a d m i s s i o n o f 

t h e s t a t e m e n t s i n o r d e r t o a v o i d a ny argument t h a t he had 

w a i v e d h i s r i g h t t o o b j e c t t o t h e a d m i s s i o n o f t h e s t a t e m e n t s . 

(R. 529.) D e f e n s e c o u n s e l a g r e e d t h a t b e c a u s e t h e y had a 

c o n t i n u i n g o b j e c t i o n t o t h e a d m i s s i o n o f t h e s t a t e m e n t s , t h e y 

w o u l d n o t i n t e r r u p t t h e S t a t e ' s o p e n i n g s t a t e m e n t t o o b j e c t 

when t h e s t a t e m e n t s were r e f e r e n c e d . (R. 531.) 

D u r i n g I n v e s t i g a t o r S a n d l i n ' s t e s t i m o n y and b e f o r e t h e 

a d m i s s i o n o f M i l l e r ' s s t a t e m e n t , t h e c i r c u i t c o u r t h e l d a 

h e a r i n g on M i l l e r ' s m o t i o n t o s u p p r e s s , d u r i n g w h i c h 

I n v e s t i g a t o r S a n d l i n and M i l l e r t e s t i f i e d . A f t e r t h e h e a r i n g , 

t h e c i r c u i t c o u r t d e t e r m i n e d t h a t M i l l e r ' s s t a t e m e n t had been 

v o l u n t a r i l y g i v e n . (R. 693.) D e f e n s e c o u n s e l r e q u e s t e d t h a t 
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t h e c i r c u i t c o u r t c o n d i t i o n a l l y a d m i t t h e s t a t e m e n t o r , more 

s p e c i f i c a l l y , t h a t i t a l l o w M i l l e r t o renew h i s m o t i o n t o 

s u p p r e s s a f t e r Dr. G o f f , who was n o t a t t h e h e a r i n g , 

t e s t i f i e d . The c i r c u i t c o u r t e x p r e s s e d some c o n c e r n o v e r 

d e f e n s e c o u n s e l s ' p r o p o s e d p r o c e d u r e . S p e c i f i c a l l y , t h e 

c i r c u i t c o u r t s t a t e d t h a t i t b e l i e v e d t h a t t h e m a j o r i t y o f Dr. 

G o f f ' s t e s t i m o n y w o u l d go t o t h e w e i g h t o f t h e s t a t e m e n t , n o t 

i t s a d m i s s i b i l i t y . The c i r c u i t c o u r t t h e n i n s t r u c t e d c o u n s e l 

t h a t , " I ' l l g i v e a p r o p e r i n s t r u c t i o n as t o [ t h e w e i g h t o f t h e 

s t a t e m e n t ; ] you can p r e s e n t o t h e r m a t t e r s s u r r o u n d i n g t h e 

t a k i n g o f t h e s t a t e m e n t t h a t w i l l d e a l w i t h [ i t s ] 

a d m i s s i b i l i t y o r n o t where t h a t ' s a p p r o p r i a t e . " (R. 691-92.) 

I n h i s d e f e n s e , M i l l e r p r e s e n t e d t h e t e s t i m o n y o f Dr. 

G o f f , who t e s t i f i e d , among o t h e r t h i n g s , t h a t i n h i s o p i n i o n 

M i l l e r d i d n o t u n d e r s t a n d h i s M i r a n d a r i g h t s . A f t e r M i l l e r 

r e s t e d , d e f e n s e c o u n s e l renewed t h e " m o t i o n t o e x c l u d e t h e 

s t a t e m e n t s g i v e n by Evan M i l l e r i n l i g h t o f Dr. G o f f ' s 

t e s t i m o n y t h a t he c o u l d n o t have f o r m e d t h e a b i l i t y , d i d n o t 

u n d e r s t a n d t h e r i g h t s he r e p o r t e d l y w a i v e d i n t e l l i g e n t l y and 

k n o w i n g l y . " (R. 1216.) The c i r c u i t c o u r t d e n i e d M i l l e r ' s 

m o t i o n . S p e c i f i c a l l y , t h e c i r c u i t c o u r t s t a t e d t h a t t h e 
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m o t i o n was " d e n i e d f o r t h e r e a s o n s s t a t e d p r e v i o u s [ l y ] [ i . e . , 

b a s e d on t h e t o t a l i t y o f t h e c i r c u m s t a n c e s , t h e s t a t e m e n t was 

v o l u n t a r i l y g i v e n (R. 6 9 3 ) , a n d ] t h e c o n f e s s i o n [ w a s ] 

a p p r o p r i a t e l y ... a d m i t t e d . " The c i r c u i t c o u r t f u r t h e r s t a t e d 

t h a t , " [ i ] t ' s f o r t h e j u r y t o d e t e r m i n e what t o do w i t h i t , 

t h e w e i g h t t h e y w i l l a t t a c h t o i t . " (R. 1216.) 

To t h e e x t e n t M i l l e r a s s e r t s t h a t : 1) t h e f a i l u r e t o h o l d 

a h e a r i n g b e f o r e t r i a l v i o l a t e d R u l e 1 5 . 4 , A l a . R. C r i m . P.; 

2) t h e f a i l u r e t o h o l d a p r e t r i a l h e a r i n g a l l o w e d t h e S t a t e t o 

use M i l l e r ' s s t a t e m e n t s d u r i n g t h e i r o p e n i n g s t a t e m e n t w i t h o u t 

t h e r e b e i n g a d e t e r m i n a t i o n as t o t h e a d m i s s i b i l i t y o f t h o s e 

s t a t e m e n t s ; 3) M i l l e r d i d n o t r e c e i v e a d v a n c e n o t i c e o f t h e 

s u p p r e s s i o n h e a r i n g as r e q u e s t e d by c o u n s e l and t h e l a c k o f 

n o t i c e r e s u l t e d i n M i l l e r n o t p r e s e n t i n g t h e t e s t i m o n y o f Dr. 

J o h n G o f f ; and 4) t h e c i r c u i t c o u r t i m p r o p e r l y c o n s i d e r e d a 

r e p o r t p r e p a r e d by Dr. J e r r y G r a g g ; M i l l e r e i t h e r f a i l e d t o 

r a i s e t h e s e a r g u m e n t s o r a g r e e d t o t h e c i r c u i t c o u r t ' s 

p r o c e d u r e . F o r i n s t a n c e , a l t h o u g h M i l l e r moved t h e c i r c u i t 

c o u r t f o r a p r e t r i a l s u p p r e s s i o n h e a r i n g , he a g r e e d t o t h e 

p r o p o s e d p r o c e d u r e o f h o l d i n g t h e h e a r i n g d u r i n g t r i a l , and 

n e v e r a r g u e d t h a t s u c h p r o c e d u r e v i o l a t e d R u l e 1 5 . 4 , A l a . R. 
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C r i m . P. F u r t h e r , M i l l e r a c q u i e s c e d i n t h e S t a t e ' s use o f h i s 

s t a t e m e n t d u r i n g o p e n i n g argument so l o n g as he d i d n o t w a i v e 

h i s r i g h t t o c h a l l e n g e t h e a d m i s s i b i l i t y o f t h e s t a t e m e n t 

l a t e r i n t h e t r i a l . M i l l e r d i d n o t a s s e r t t h a t he l a c k e d 

n o t i c e o f t h e s u p p r e s s i o n h e a r i n g o r t h a t he was i n c a p a b l e o f 

p r o d u c i n g w i t n e s s e s b e c a u s e o f a l a c k o f n o t i c e . F i n a l l y , 

M i l l e r r a i s e d no o b j e c t i o n t o t h e c i r c u i t c o u r t ' s 

c o n s i d e r a t i o n o f Dr. G r a g g ' s r e p o r t . 

B e c a u s e M i l l e r a g r e e d t o t h e p r o c e d u r e u s e d by t h e 

c i r c u i t c o u r t and f a i l e d t o r a i s e a t t r i a l t h e a r g u m e n t s he 

now r a i s e s on a p p e a l , he f a i l e d t o p r e s e r v e t h e s e i s s u e s f o r 

a p p e l l a t e r e v i e w . See S h o u l d i s v. S t a t e , 953 So. 2d 1275, 

1284 ( A l a . C r i m . App. 2006) ( h o l d i n g t h a t t o p r e s e r v e an 

a l l e g e d e r r o r , " a t i m e l y o b j e c t i o n must be made ... , s p e c i f i c 

g r o u n d s f o r t h e o b j e c t i o n s h o u l d be s t a t e d , and a r u l i n g on 

t h e o b j e c t i o n must be made by t h e t r i a l c o u r t " ) ; H a r r i s v. 

S t a t e , 563 So. 2d 9, 11 ( A l a . C r i m . App. 19 8 9 ) ( d e f e n d a n t must 

f i r s t o b t a i n an a d v e r s e r u l i n g i n o r d e r t o p r e s e r v e an i s s u e 

f o r a p p e l l a t e r e v i e w ) ; J o r d a n v. S t a t e , 574 So. 2d 1024, 1025 

( A l a . C r i m . App. 1 9 9 0 ) ( c l a i m was n o t p r e s e r v e d f o r a p p e l l a t e 

r e v i e w where d e f e n d a n t d i d n o t f i r s t p r e s e n t h i s argument t o 
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t h e t r i a l c o u r t ) . T h e r e f o r e , t h e s e i s s u e s do n o t e n t i t l e 

M i l l e r t o any r e l i e f . 

To t h e e x t e n t M i l l e r a r g u e s t h a t t h e c i r c u i t c o u r t 

v i o l a t e d h i s c o n s t i t u t i o n a l r i g h t s by r e f u s i n g t o c o n s i d e r Dr. 

G o f f ' s t e s t i m o n y i n r u l i n g on t h e a d m i s s i b i l i t y o f h i s 

s t a t e m e n t , t h i s argument i s b o t h u n p r e s e r v e d and u n s u p p o r t e d 

by t h e r e c o r d . A t t h e c l o s e o f M i l l e r ' s c a s e , he renewed h i s 

m o t i o n t o s u p p r e s s h i s s t a t e m e n t " i n l i g h t o f Dr. G o f f ' s 

t e s t i m o n y t h a t [ M i l l e r ] c o u l d n o t have f o r m e d t h e a b i l i t y 

[and] d i d n o t u n d e r s t a n d t h e r i g h t s he r e p o r t e d l y w a i v e d 

The c i r c u i t c o u r t d e n i e d t h e m o t i o n . A t t h a t p o i n t , M i l l e r 

d i d n o t o b j e c t t o t h e c i r c u i t c o u r t ' s a l l e g e d r e f u s a l t o 

c o n s i d e r Dr. G o f f ' s t e s t i m o n y . See F o s t e r v. S t a t e , 705 So. 

2d 534, 542 ( A l a . C r i m . App. 1997) ( h o l d i n g t h a t t o p r e s e r v e 

an a l l e g e d d u e - p r o c e s s v i o l a t i o n f o r a p p e l l a t e r e v i e w , an 

o b j e c t i o n must be r a i s e d a t t h e t i m e o f t h e a l l e g e d 

v i o l a t i o n ) . B e c a u s e M i l l e r d i d n o t o b j e c t t o t h e c i r c u i t 

c o u r t ' s a l l e g e d r e f u s a l t o c o n s i d e r Dr. G o f f ' s t e s t i m o n y a f t e r 

Dr. G o f f t e s t i f i e d , t h i s i s s u e i s n o t p r e s e r v e d f o r t h i s 

C o u r t ' s r e v i e w . 
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M o r e o v e r , even i f M i l l e r ' s argument was p r o p e r l y b e f o r e 

t h i s C o u r t , i t i s n o t s u p p o r t e d by t h e r e c o r d . As d e t a i l e d 

a b o ve, t h e c i r c u i t c o u r t i n i t i a l l y e x p r e s s e d c o n c e r n t h a t Dr. 

G o f f ' s t e s t i m o n y w o u l d go o n l y t o t h e w e i g h t o f t h e s t a t e m e n t ; 

h owever, he i n f o r m e d c o u n s e l t h a t "you can p r e s e n t o t h e r 

m a t t e r s s u r r o u n d i n g t h e t a k i n g o f t h e s t a t e m e n t t h a t w i l l d e a l 

w i t h [ i t s ] a d m i s s i b i l i t y o r n o t where t h a t ' s a p p r o p r i a t e . " A t 

t h e c o n c l u s i o n o f M i l l e r ' s c a s e , d e f e n s e c o u n s e l renewed t h e 

m o t i o n t o s u p p r e s s " i n l i g h t o f Dr. G o f f ' s t e s t i m o n y t h a t 

[ M i l l e r ] c o u l d n o t have f o r m e d t h e a b i l i t y [and] d i d n o t 

u n d e r s t a n d t h e r i g h t s he r e p o r t e d l y w a i v e d i n t e l l i g e n t l y and 

k n o w i n g l y . " The c i r c u i t c o u r t d e n i e d M i l l e r ' s m o t i o n . 

S p e c i f i c a l l y , t h e c i r c u i t c o u r t s t a t e d t h a t t h e m o t i o n i s 

" d e n i e d f o r t h e r e a s o n s s t a t e d p r e v i o u s [ l y ] , t h e c o n f e s s i o n 

[was] a p p r o p r i a t e l y ... a d m i t t e d . " (R. 1216.) 

The r e c o r d r e g a r d i n g what t h e c i r c u i t c o u r t c o n s i d e r e d i s 

ambiguous a t b e s t and f a i l s t o e s t a b l i s h t h a t t h e c i r c u i t 

c o u r t r e f u s e d t o c o n s i d e r Dr. G o f f ' s t e s t i m o n y . 8 See K l e i n v.  

H a r r i s , 268 A l a . 540, 544, 108 So. 2d 425, 428 ( A l a . 1958) 

8Had M i l l e r o b j e c t e d t o t h e c i r c u i t c o u r t ' s a l l e g e d 
r e f u s a l t o c o n s i d e r D r . G o f f ' s t e s t i m o n y when he r e n ewed h i s 
m o t i o n t o s u p p r e s s , t h e r e c o r d m i g h t d i s c l o s e w h e t h e r D r . 
G o f f ' s t e s t i m o n y was i n f a c t c o n s i d e r e d . 
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( h o l d i n g t h a t a p p e l l a t e c o u r t s " c o n s t r u e t h e r e c o r d , when 

ambig u o u s , t o s u p p o r t t h e j u d g m e n t . " ) . B e c a u s e t h e r e c o r d 

does n o t e s t a b l i s h t h a t t h e c i r c u i t c o u r t r e f u s e d t o c o n s i d e r 

Dr. G o f f ' s t e s t i m o n y as i t r e l a t e d t o t h e a d m i s s i b i l i t y o f 

M i l l e r ' s s t a t e m e n t , t h i s i s s u e does n o t e n t i t l e M i l l e r t o any 

r e l i e f . 

B. 

M i l l e r n e x t a r g u e s t h a t h i s s t a t e m e n t t o I n v e s t i g a t o r 

S a n d l i n s h o u l d have been s u p p r e s s e d b e c a u s e t h e S t a t e 

p r e s e n t e d i n s u f f i c i e n t e v i d e n c e t o show v o l u n t a r i n e s s and t h e 

M i r a n d a p r e d i c a t e . 9 T h i s argument i s w i t h o u t m e r i t . 

" I t has l o n g b e e n t h e l a w t h a t a c o n f e s s i o n i s p r i m a 

f a c i e i n v o l u n t a r y and i n a d m i s s i b l e , and t h a t b e f o r e a 

c o n f e s s i o n may be a d m i t t e d i n t o e v i d e n c e , t h e b u r d e n i s upon 

t h e S t a t e t o e s t a b l i s h v o l u n t a r i n e s s a n d a M i r a n d a p r e d i c a t e . " 

W a l d r o p v. S t a t e , 859 So. 2d 1138, 1155 ( A l a . C r i m . App. 2000) 

( c i t i n g J a c k s o n v. S t a t e , 562 So. 2d 1373, 1380 ( A l a . C r i m . 

App. 1 9 9 0 ) ) . "The t r i a l c o u r t ' s f i n d i n g t h a t a s t a t e m e n t was 

v o l u n t a r y n e e d o n l y be s u p p o r t e d by a p r e p o n d e r a n c e o f t h e 

9 T h i s argument i s p r e s e n t e d i n S e c t i o n I V ( C ) o f M i l l e r ' s 
b r i e f . 
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e v i d e n c e . " Ex p a r t e J a c k s o n , 836 So. 2d 979, 982 ( A l a . 2002) 

( c i t i n g D i x o n v. S t a t e , 588 So. 2d 903 ( A l a . 1 9 9 1 ) ) . 

"'Whether a w a i v e r i s v o l u n t a r y , k n o w i n g , and i n t e l l i g e n t 

d epends on t h e p a r t i c u l a r f a c t s a nd u n d e r l y i n g c i r c u m s t a n c e s 

o f e a c h c a s e , i n c l u d i n g t h e b a c k g r o u n d , e x p e r i e n c e , and 

c o n d u c t o f t h e a c c u s e d - - i . e . , t h e t o t a l i t y o f t h e 

c i r c u m s t a n c e s . ' " W a l d r o p , 859 So. 2d a t 1156 ( q u o t i n g C l i c k 

v. S t a t e , 695 So. 2d 209, 218 ( A l a . C r i m . App. 1 9 9 6 ) ) ; s ee  

a l s o Ex p a r t e M a t t h e w s , 601 So. 2d 52, 54 ( A l a . 1992) ( h o l d i n g 

t h a t a c o u r t must a n a l y z e t h e v o l u n t a r i n e s s o f a c o n f e s s i o n b y 

e x a m i n i n g t h e t o t a l i t y o f t h e c i r c u m s t a n c e s ) . 

A t t r i a l , I n v e s t i g a t o r S a n d l i n t e s t i f i e d t h a t he h a d 

o b t a i n e d i n f o r m a t i o n t h a t M i l l e r h a d some t r a d i n g c a r d s t h a t 

b e l o n g e d t o Cannon. He went t o M i l l e r ' s t r a i l e r , and M i l l e r ' s 

m o t h e r i n v i t e d h i m i n s i d e . A t t h a t p o i n t , M i l l e r ' s m o t h e r 

h a n d e d h i m a box c o n t a i n i n g Cannon's t r a d i n g c a r d s . 

I n v e s t i g a t o r S a n d l i n t h e n a s k e d M i l l e r ' s m o t h e r and M i l l e r t o 

come t o t h e s h e r i f f ' s o f f i c e t o g i v e a s t a t e m e n t . They a g r e e d 

and r o d e w i t h I n v e s t i g a t o r S a n d l i n t o t h e s h e r i f f ' s o f f i c e . 

Once a t t h e s h e r i f f ' s o f f i c e , I n v e s t i g a t o r S a n d l i n 

i n f o r m e d M i l l e r o f h i s j u v e n i l e M i r a n d a r i g h t s . 
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S p e c i f i c a l l y , I n v e s t i g a t o r S a n d l i n r e a d M i l l e r t h e j u v e n i l e 

M i r a n d a r i g h t s f o r m , w h i c h s t a t e d : 

" B e f o r e I a s k any q u e s t i o n s you must u n d e r s t a n d 
y o u r r i g h t s . You have a r i g h t t o r e m a i n s i l e n t . 
A n y t h i n g you s a y c a n be u s e d a g a i n s t you i n a c o u r t 
o f l a w . You have a r i g h t t o s p e a k w i t h a l a w y e r f o r 
a d v i c e b e f o r e I a s k you any q u e s t i o n , have them w i t h 
you d u r i n g q u e s t i o n i n g i f you w i s h . I f you c a n n o t 
a f f o r d a l a w y e r , one w i l l be a p p o i n t e d f o r you 
w i t h o u t c h a r g e b e f o r e any q u e s t i o n i n g i f you w i s h . 
I f y o u r l a w y e r , p a r e n t s o r g u a r d i a n i s n o t p r e s e n t 
you have t h e r i g h t t o c o m m u n i c a t e w i t h them and i f 
n e c e s s a r y r e a s o n a b l e means w i l l be p r o v i d e d f o r you 
t o do s o . I f you d e c i d e t o answer q u e s t i o n s now 
w i t h o u t a l a w y e r p r e s e n t , you s t i l l h ave t h e r i g h t 
t o s t o p a n s w e r i n g a t any t i m e . You a l s o have t h e 
r i g h t t o s t o p a n s w e r i n g any t i m e u n t i l you have 
s p o k e [ n ] t o a l a w y e r . " 

(R. 637, C.R. 8 . ) 1 0 M i l l e r s i g n e d t h e w a i v e r - o f - r i g h t s f o r m , 

and h i s mo t h e r s i g n e d i t as a w i t n e s s . A c c o r d i n g t o 

I n v e s t i g a t o r S a n d l i n , M i l l e r a p p e a r e d t o u n d e r s t a n d h i s 

r i g h t s , and M i l l e r o r a l l y s t a t e d t h a t he u n d e r s t o o d h i s 

r i g h t s . I n v e s t i g a t o r S a n d l i n a l s o i n f o r m e d t h e c o u r t t h a t 

M i l l e r was n o t o f f e r e d any r e w a r d o r hope o f r e w a r d i n r e t u r n 

f o r m a k i n g a s t a t e m e n t . F u r t h e r , M i l l e r s i g n e d t h e w a i v e r - o f -

r i g h t s f o r m a c k n o w l e d g i n g t h a t he had " r e a d o r had [ h a d ] r e a d 

t o [ h i m ] and [ h a d ] had e x p l a i n e d t o [ h i m ] , t h e [ j u v e n i l e 

1 0 M i l l e r , h i s m o t h e r , and two p r o b a t i o n o f f i c e r s were 
p r e s e n t when M i l l e r was r e a d h i s r i g h t s . 
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M i r a n d a r i g h t s ] and [he] f u l l y u n d e r s t [ o o ] d what [ h i s ] r i g h t s 

a r e . [He] u n d e r s t [ o o ] d and k n [ e ] w what [he was] d o i n g . No 

p r o m i s e s o r t h r e a t s [were] made t o [him] and no p r e s s u r e o r 

c o e r c i o n o f any k i n d [was] u s e d a g a i n s t [ h i m ] . " (C.R. 8.) 

F i n a l l y , M i l l e r ' s w a i v e r o f h i s r i g h t s and h i s a s s e r t i o n 

r e g a r d i n g h i s u n d e r s t a n d i n g o f h i s r i g h t s were w i t n e s s e d by 

h i s m o t h e r . 

A c c o r d i n g t o I n v e s t i g a t o r S a n d l i n , a f t e r w a i v i n g h i s 

r i g h t s , M i l l e r gave a s t a t e m e n t i n w h i c h he a d m i t t e d s t e a l i n g 

t r a d i n g c a r d s , s t e a l i n g money, and a s s a u l t i n g Cannon. 

I n v e s t i g a t o r S a n d l i n t h e n w r o t e down what M i l l e r h ad t o l d h i m. 

M i l l e r t h e n s i g n e d t h e w r i t t e n s t a t e m e n t . 

D u r i n g t h e s u p p r e s s i o n h e a r i n g , M i l l e r t e s t i f i e d t h a t he 

d i d n o t u n d e r s t a n d h i s j u v e n i l e M i r a n d a r i g h t s . S p e c i f i c a l l y , 

M i l l e r s t a t e d t h a t he d i d n o t u n d e r s t a n d what t h e r i g h t t o 

r e m a i n s i l e n t meant. He a l s o t e s t i f i e d t h a t he d i d n o t 

u n d e r s t a n d what t h e r i g h t t o an a t t o r n e y meant. M i l l e r 

a d m i t t e d t h a t he had c o m p l e t e d t h e s e v e n t h g r a d e i n r e g u l a r 

c l a s s e s and t h a t he c o u l d r e a d and w r i t e . On c r o s s -

e x a m i n a t i o n , when a s k e d " [ w ] h a t p a r t o f h a v i n g t h e r i g h t t o be 

s i l e n t do you n o t u n d e r s t a n d , " M i l l e r r e s p o n d e d t h a t he 
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" [ j ] u s t d i d n ' t pay a t t e n t i o n t o i t . " (R. 680.) M i l l e r gave 

a s i m i l a r r e s p o n s e when a s k e d a b o u t h i s r i g h t t o an a t t o r n e y . 

L a t e r , Dr. Jo h n G o f f t e s t i f i e d t h a t he a d m i n i s t e r e d a 

t e s t t o M i l l e r t h a t was d e s i g n e d t o d e t e r m i n e a p e r s o n ' s 

a b i l i t y t o u n d e r s t a n d h i s M i r a n d a r i g h t s . A c c o r d i n g t o Dr. 

G o f f , M i l l e r ' s r e s p o n s e s on t h e t e s t i n d i c a t e d t h a t he d i d n o t 

u n d e r s t a n d h i s r i g h t t o r e m a i n s i l e n t o r h i s r i g h t t o an 

a t t o r n e y . On c r o s s - e x a m i n a t i o n , Dr. G o f f t e s t i f i e d t h a t t h e 

t e s t he a d m i n i s t e r e d t o d e t e r m i n e w h e t h e r M i l l e r u n d e r s t o o d 

h i s r i g h t s d i d n o t encompass t h e l a n g u a g e u s e d i n t h e j u v e n i l e 

M i r a n d a r i g h t s f o r m . 

B a s e d on t h e c o n f l i c t i n g e v i d e n c e p r e s e n t e d , t h e c i r c u i t 

c o u r t d e t e r m i n e d t h a t M i l l e r ' s s t a t e m e n t was v o l u n t a r y and 

a d m i s s i b l e . "[A] t r i a l c o u r t ' s r u l i n g b a s e d upon c o n f l i c t i n g 

e v i d e n c e g i v e n a t a s u p p r e s s i o n h e a r i n g i s b i n d i n g on t h i s 

C o u r t , and i s n o t t o be r e v e r s e d a b s e n t a c l e a r abuse o f 

d i s c r e t i o n . " J o n e s v. S t a t e , 946 So. 2d 903, 919 ( A l a . C r i m . 

App. 2006) ( c i t a t i o n s and q u o t a t i o n s o m i t t e d ) . "'"A j u d g e 

a b u s e s h i s d i s c r e t i o n o n l y when h i s d e c i s i o n i s b a s e d on an 

e r r o n e o u s c o n c l u s i o n o f l a w o r where t h e r e c o r d c o n t a i n s no 

e v i d e n c e on w h i c h he r a t i o n a l l y c o u l d have b a s e d h i s 
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d e c i s i o n . " ' " Hodges v. S t a t e , 926 So. 2d 1060, 1072 ( A l a . 

C r i m . App. 2005) ( q u o t i n g S t a t e v. J u d e , 686 So. 2d 528, 530 

( A l a . C r i m . App. 1 9 9 6 ) , q u o t i n g i n t u r n Dowdy v. G i l b e r t Eng'g  

Co., 372 So. 2d 11, 12 ( A l a . 1 9 7 9 ) , q u o t i n g i n t u r n Premium  

S e r v i c e C o r p . v. S p e r r y & H u t c h i n s o n , Co., 511 F.2d 225 ( 9 t h 

C i r . 1 9 7 5 ) ) . H e r e , t h e c i r c u i t c o u r t ' s d e t e r m i n a t i o n was 

s u p p o r t e d by t h e t e s t i m o n y o f I n v e s t i g a t o r S a n d l i n t h a t M i l l e r 

was r e a d h i s r i g h t s , t h a t he a p p e a r e d t o u n d e r s t a n d h i s 

r i g h t s , and t h a t he s t a t e d he u n d e r s t o o d h i s r i g h t s . 

T h e r e f o r e , t h i s C o u r t c a n n o t c o n c l u d e t h a t t h e c i r c u i t c o u r t ' s 

d e t e r m i n a t i o n c o n s t i t u t e d an abuse o f d i s c r e t i o n . See D.M.M.  

v. S t a t e , 647 So. 2d 57, 60 ( A l a . C r i m . App. 1994) ( h o l d i n g 

t h a t " b a s e d on t h e c o n f l i c t i n g e v i d e n c e o f v o l u n t a r i n e s s 

p r e s e n t e d i n t h e r e c o r d , we f i n d t h a t t h e j u v e n i l e c o u r t j u d g e 

d i d n o t abuse h e r d i s c r e t i o n i n d e t e r m i n i n g t h a t t h e 

a p p e l l a n t ' s s t a t e m e n t s were v o l u n t a r y and a d m i s s i b l e " ) . 

T h e r e f o r e , t h i s i s s u e does n o t e n t i t l e M i l l e r t o any r e l i e f . 

C. 

M i l l e r n e x t a r g u e s t h a t t h e c i r c u i t c o u r t e r r o n e o u s l y 

a l l o w e d t h e S t a t e t o a d m i t i n t o e v i d e n c e two s t a t e m e n t s he 
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made t o De p u t y McWhorter b e c a u s e t h o s e s t a t e m e n t s were 

o b t a i n e d i n v i o l a t i o n o f h i s S i x t h Amendment r i g h t t o c o u n s e l . 

S p e c i f i c a l l y , M i l l e r a r g u e s t h a t , a f t e r h i s S i x t h Amendment 

r i g h t t o c o u n s e l had a t t a c h e d , t h e S t a t e i n d u c e d h im t o make 

i n c u l p a t o r y s t a t e m e n t s by h a v i n g D e p u t y McWhorter t r a n s p o r t 

him t o two m e n t a l - h e a l t h e v a l u a t i o n s . A c c o r d i n g t o M i l l e r , 

D e p u t y McWhorter was a s c h o o l - r e s o u r c e o f f i c e r a t M i l l e r ' s 

s c h o o l , and M i l l e r "had a p a r t i c u l a r r a p p o r t w i t h M c W h o r t e r . " 

( M i l l e r ' s b r i e f , a t 4 4 ) . M i l l e r t h e n a s s e r t s t h a t by h a v i n g 

D e p u t y McWhorter t r a n s p o r t h im, t h e S t a t e i n t e n t i o n a l l y 

c r e a t e d a s i t u a t i o n l i k e l y t o p r o d u c e a s t a t e m e n t , i n 

v i o l a t i o n o f h i s S i x t h Amendment r i g h t t o c o u n s e l . T h i s 

i s s u e , however, i s n o t p r e s e r v e d f o r t h i s C o u r t ' s r e v i e w . 

D u r i n g t h e s u p p r e s s i o n h e a r i n g r e l a t i n g t o M i l l e r ' s 

s t a t e m e n t s t o De p u t y M c W h o r t e r , d e f e n s e c o u n s e l a r g u e d t h a t 

t h e s t a t e m e n t s were i n v o l u n t a r y b e c a u s e o f M i l l e r ' s a l l e g e d 

i n a b i l i t y t o u n d e r s t a n d h i s M i r a n d a r i g h t s . ( r e a s s e r t i n g t h e 

arg u m e n t s r e g a r d i n g t h e s u p p r e s s i o n o f t h e s t a t e m e n t made t o 

I n v e s t i g a t o r S a n d l i n ) . C o u n s e l a l s o o b j e c t e d t o t h e a d m i s s i o n 

o f any s t a t e m e n t s made t o a t h e r a p i s t . M i l l e r , h owever, d i d 
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n o t a r g u e t h a t t h e s t a t e m e n t s he made t o Deputy McWhorter 

v i o l a t e d h i s S i x t h Amendment r i g h t t o c o u n s e l . 

As t h i s C o u r t has r e p e a t e d l y h e l d , " ' t o p r e s e r v e an i s s u e 

f o r a p p e l l a t e r e v i e w , i t must be p r e s e n t e d t o t h e t r i a l c o u r t 

by a t i m e l y and s p e c i f i c m o t i o n s e t t i n g o u t t h e s p e c i f i c 

g r o u n d s i n s u p p o r t t h e r e o f . ' " S m i t h v. S t a t e , [Ms. CR-08-

0369, Feb. 5, 2010] So. 3d , ( A l a . C r i m . App. 2010) 

( q u o t i n g M e r c h a n t v. S t a t e , 724 So. 2d 65 ( A l a . C r i m . App. 

1 9 9 8 ) ) . "'"The s t a t e m e n t o f s p e c i f i c g r o u n d s o f o b j e c t i o n 

w a i v e s a l l g r o u n d s n o t s p e c i f i e d and t h e t r i a l c o u r t w i l l n o t 

be p u t i n e r r o r on g r o u n d s n o t a s s i g n e d a t t r i a l . " ' " S m i t h , 

So. 3d a t ( q u o t i n g May v. S t a t e , 710 So. 2d 1362 ( A l a . 

C r i m . App. 1 9 9 7 ) , q u o t i n g i n t u r n J a c k s o n v. S t a t e , 593 So. 2d 

167 ( A l a . C r i m . App. 1 9 9 1 ) ) . B e c a u s e M i l l e r does n o t a r g u e 

t h a t h i s s t a t e m e n t s t o Deputy M c W h o r t e r were t a k e n i n 

v i o l a t i o n o f h i s S i x t h Amendment r i g h t t o c o u n s e l , t h i s 

argument i s n o t p r e s e r v e d f o r t h i s C o u r t ' s r e v i e w and does n o t 

e n t i t l e M i l l e r t o any r e l i e f . 

D. 

M i l l e r n e x t a r g u e s t h a t t h e c i r c u i t c o u r t e r r e d i n 

d e n y i n g h i s m o t i o n t o s u p p r e s s an o r a l s t a t e m e n t he made t o 
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I n v e s t i g a t o r S a n d l i n r e l a t i n g t o h i s p o s s e s s i o n o f t h e t r a d i n g 

c a r d s . (C.R. 10, S t a t e ' s E x h i b . 10.) I n t h i s o r a l s t a t e m e n t , 

M i l l e r i n f o r m e d I n v e s t i g a t o r S a n d l i n t h a t he had t h r o w n some 

o f Cannon's t r a d i n g c a r d s away. M i l l e r c o n t e n d s t h a t t h i s 

o r a l s t a t e m e n t s h o u l d have been s u p p r e s s e d b e c a u s e i t was n o t 

d i s c l o s e d t o d e f e n s e c o u n s e l , i n v i o l a t i o n o f R u l e 16, A l a . R. 

C r i m . P., and i n v i o l a t i o n o f t h e c i r c u i t c o u r t ' s d i s c o v e r y 

o r d e r . 

A t t r i a l , I n v e s t i g a t o r S a n d l i n d e s c r i b e d g o i n g t o 

M i l l e r ' s t r a i l e r t o g e t Cannon's t r a d i n g c a r d s f r o m M i l l e r ' s 

m o t h e r . I n v e s t i g a t o r S a n d l i n was t h e n a s k e d w h e t h e r M i l l e r 

made any s t a t e m e n t r e l a t i n g t o t h e c a r d s . A t t h a t p o i n t , 

d e f e n s e c o u n s e l o b j e c t e d , a r g u i n g , among o t h e r t h i n g s , t h a t 

d e f e n s e c o u n s e l had n o t se e n a copy o f t h e o r a l s t a t e m e n t ; 

t h e r e f o r e , t h e S t a t e had v i o l a t e d t h e c o u r t ' s d i s c o v e r y o r d e r . 

The p r o s e c u t o r r e s p o n d e d t h a t t h e S t a t e d i d , i n f a c t , d i s c l o s e 

t h e s t a t e m e n t t o d e f e n s e c o u n s e l . The S t a t e a s s e r t e d t h a t i t 

c r e a t e d a l i s t o f i t e m s t h a t had been d i s c l o s e d t o t h e d e f e n s e 

and t h a t t h e o r a l s t a t e m e n t was on t h a t l i s t . The S t a t e 

f u r t h e r a s s e r t e d t h a t t h e l i s t was s i g n e d by d e f e n s e c o u n s e l . 
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A f t e r w e i g h i n g t h e c o n f l i c t i n g s t a t e m e n t s o f c o u n s e l , t h e 

c i r c u i t c o u r t d e n i e d M i l l e r ' s m o t i o n . F a c e d w i t h c o n f l i c t i n g 

s t a t e m e n t s , t h i s C o u r t c a n n o t s a y t h a t t h e c i r c u i t c o u r t 

a b u s e d i t s d i s c r e t i o n i n o v e r r u l i n g M i l l e r ' s m o t i o n . C f .  

D.M.M. v. S t a t e , 647 So. 2d a t 60 ( A l a . C r i m . App. 1994 ) 

( h o l d i n g t h a t " b a s e d on t h e c o n f l i c t i n g e v i d e n c e o f 

v o l u n t a r i n e s s p r e s e n t e d i n t h e r e c o r d , we f i n d t h a t t h e 

j u v e n i l e c o u r t j u d g e d i d n o t abuse h e r d i s c r e t i o n i n 

d e t e r m i n i n g t h a t t h e a p p e l l a n t ' s s t a t e m e n t s were v o l u n t a r y and 

a d m i s s i b l e " ) . T h e r e f o r e , t h i s i s s u e does n o t e n t i t l e M i l l e r 

t o any r e l i e f . 

M o r e o v e r , even i f t h e a d m i s s i o n o f M i l l e r ' s o r a l 

s t a t e m e n t was an e r r o r , t h a t e r r o r w o u l d be h a r m l e s s b e y o n d a 

r e a s o n a b l e d o u b t . R u l e 45, A l a . R. App. P. T h i s C o u r t has 

r e p e a t e d l y h e l d t h a t " ' [ t ] h e e r r o n e o u s a d m i s s i o n o f e v i d e n c e 

t h a t i s m e r e l y c u m u l a t i v e i s h a r m l e s s e r r o r . ' " G o b b l e v. 

S t a t e , [Ms. CR-05-0225, Feb. 5, 2010] So. 3d , 

( A l a . C r i m . App. 2010) ( q u o t i n g Dawson v. S t a t e , 675 So. 2d 

8 97 , 900 ( A l a . C r i m . App. 1 9 9 5 ) ) . I n h i s o r a l s t a t e m e n t , 

M i l l e r i n f o r m e d I n v e s t i g a t o r S a n d l i n t h a t t h e t r a d i n g c a r d s 

"were t h e c a r d s t h a t [ M i l l e r ] d i d n ' t t h r o w away." (C.R. 10.) 
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T h i s s t a t e m e n t , a t most, h e l p e d t o l i n k M i l l e r t o t h e s t o l e n 

c a r d s . However, M i l l e r ' s c o n n e c t i o n t o t h e c a r d s was a l s o 

e s t a b l i s h e d by h i s f o r m a l s t a t e m e n t t o I n v e s t i g a t o r S a n d l i n i n 

w h i c h he a d m i t t e d s t e a l i n g t h e c a r d s . B e c a u s e t h e o r a l 

s t a t e m e n t was c u m u l a t i v e , any e r r o r i n i t s a d m i s s i o n was 

h a r m l e s s . G o b b l e , So. 3d a t . T h e r e f o r e , t h i s i s s u e 

does n o t e n t i t l e M i l l e r t o any r e l i e f . 

V. 

M i l l e r n e x t a r g u e s t h a t he was e r r o n e o u s l y p r e v e n t e d f r o m 

e l i c i t i n g t e s t i m o n y r e g a r d i n g h i s m e n t a l s t a t e . S p e c i f i c a l l y , 

M i l l e r a s s e r t s t h a t t h e c i r c u i t c o u r t e r r e d i n p r e v e n t i n g him 

f r o m q u e s t i o n i n g C o l b y S m i t h a b o u t h i s m e n t a l s t a t e on t h e 

n i g h t o f t h e m u r d e r . He a l s o a r g u e s t h a t t h e c i r c u i t c o u r t 

e r r o n e o u s l y p r e v e n t e d Dr. John G o f f f r o m t e s t i f y i n g as t o 

w h e t h e r M i l l e r was c a p a b l e o f f o r m i n g i n t e n t . 

A t t r i a l , d e f e n s e c o u n s e l a s k e d C o l b y S m i t h i f , i n 

S m i t h ' s o p i n i o n , M i l l e r was " t h i n k i n g c l e a r l y " t h e n i g h t o f 

t h e m u r d e r . The p r o s e c u t o r o b j e c t e d on t h e g r o u n d t h a t S m i t h 

c a n n o t t e s t i f y "as t o w h e t h e r o r n o t what [ M i l l e r ] was 

t h i n k i n g . " (R. 1033.) The c i r c u i t c o u r t s u s t a i n e d t h e 

p r o s e c u t o r ' s o b j e c t i o n . A t t h a t p o i n t , d e f e n s e c o u n s e l a s k e d 
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h i s n e x t q u e s t i o n w i t h o u t m a k i n g any o f f e r o f p r o o f r e g a r d i n g 

what S m i t h ' s answer w o u l d have been had t h e o b j e c t i o n n o t been 

s u s t a i n e d . 

L a t e r , d e f e n s e c o u n s e l a s k e d Dr. G o f f t h e f o l l o w i n g 

q u e s t i o n : " [ D ] o e s [ M i l l e r ] have t h e a b i l i t y t o f o r m i n t e n t ? " 

The p r o s e c u t o r o b j e c t e d t o t h e q u e s t i o n , and t h e c i r c u i t c o u r t 

s u s t a i n e d t h e o b j e c t i o n . D e f e n s e c o u n s e l t h e n , w i t h o u t m a k i n g 

any o f f e r o f p r o o f , w i t h d r e w t h e q u e s t i o n . (R. 1200.) 

R u l e 1 0 3 ( a ) , A l a . R. E v i d . , p r o v i d e s t h a t " [ e ] r r o r may 

n o t be p r e d i c a t e d upon a r u l i n g w h i c h ... e x c l u d e s e v i d e n c e 

u n l e s s a s u b s t a n t i a l r i g h t o f t h e p a r t y i s a f f e c t e d , and ... 

t h e s u b s t a n c e o f t h e e v i d e n c e was made known t o t h e c o u r t by 

o f f e r o r was a p p a r e n t f r o m t h e c o n t e x t w i t h i n w h i c h q u e s t i o n s 

were a s k e d . " The Alabama Supreme C o u r t has e x p l a i n e d t h a t 

" [w]hen t h e t r i a l c o u r t s u s t a i n s an o b j e c t i o n t o a q u e s t i o n 

t h a t does n o t on i t s f a c e show t h e e x p e c t e d a n s wer, a p a r t y 

must make an o f f e r o f p r o o f and e x p l a i n t h e r e l e v a n c y o f t h e 

e x p e c t e d answer t o p r e s e r v e e r r o r f o r a p p e l l a t e r e v i e w . " 

E n s o r v. W i l s o n , 519 So. 2d 1244, 1262 ( A l a . 1987) ( c i t i n g 

B e ssemer E x e c u t i v e A v i a t i o n , I n c . v. B a r n e t t , 469 So. 2d 1283 

( A l a . 1 9 8 5 ) ) . " [ I ] n t h e a b s e n c e o f an o f f e r o f p r o o f 
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[ r e g a r d i n g a w i t n e s s ' s e x p e c t e d a n s w e r ] , [ a p p e l l a t e c o u r t s ] 

c a n n o t r e v i e w [ t h e e x c l u s i o n o f t e s t i m o n y ] . To a t t e m p t t o do 

so w o u l d n e c e s s i t a t e i m p e r m i s s i b l e s p e c u l a t i o n by t h i s C o u r t . " 

B u r k e t t v. A m e r i c a n Gen. F i n . , I n c . , 607 So. 2d 138, 140 ( A l a . 

1 992) ( c i t i n g E n s o r , 519 So. 2d a t 1262, and C. Gamble, 

M c E l r o y ' s Alabama E v i d e n c e § 425.01(4) ( 4 t h ed. 1 9 9 1 ) ) . 

H e r e , d e f e n s e c o u n s e l f a i l e d t o p r o f f e r what a n s w e r s 

S m i t h and Dr. G o f f w o u l d have g i v e n i f t h e p r o s e c u t o r ' s 

o b j e c t i o n had n o t been s u s t a i n e d . I n f a c t , he w i t h d r e w t h e 

q u e s t i o n t o Dr. G o f f . B e c a u s e d e f e n s e c o u n s e l d i d n o t p r o f f e r 

what t h e w i t n e s s e s ' t e s t i m o n y w o u l d have b e e n , t h i s C o u r t 

c a n n o t d e t e r m i n e t h a t t h e e x c l u s i o n o f t h e t e s t i m o n y a f f e c t e d 

a " s u b s t a n t i a l r i g h t " o r was p r e j u d i c i a l . R u l e 1 0 3 ( a ) , A l a . 

R. E v i d . A c c o r d i n g l y , M i l l e r f a i l e d t o p r e s e r v e t h i s i s s u e 

f o r a p p e l l a t e r e v i e w . See P e r r y v. S t a t e , 568 So. 2d 873, 

874-75 ( A l a . C r i m . App. 1990) ( " [ B ] e c a u s e [ t h e a p p e l l a n t 

f a i l e d ] t o make an o f f e r o f p r o o f as t o t h e e x p e c t e d t e s t i m o n y 

o f t h e w i t n e s s , t h i s i s s u e i s n o t p r e s e r v e d f o r r e v i e w . " ) . 

T h e r e f o r e , t h i s i s s u e does n o t e n t i t l e M i l l e r t o any r e l i e f . 
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V I . 

M i l l e r n e x t a r g u e s t h a t t h e c i r c u i t c o u r t e r r o n e o u s l y 

a l l o w e d "an u n q u a l i f i e d w i t n e s s t o o f f e r i m p o r t a n t t e s t i m o n y 

c o n c e r n i n g p h y s i c a l e v i d e n c e i n t h e c a s e . " ( M i l l e r ' s b r i e f , 

a t p. 55.) He a r g u e s t h a t t h e c i r c u i t c o u r t e r r e d i n 

p e r m i t t i n g N a n c i e J o n e s , t h e head o f t h e DNA s e c t i o n o f t h e 

H u n t s v i l l e R e g i o n a l L a b o r a t o r y o f t h e Alabama D e p a r t m e n t o f 

F o r e n s i c S c i e n c e s , t o t e s t i f y t h a t t h e b l o o d s p a t t e r on t h e 

f r o n t o f M i l l e r ' s s h i r t was c o n s i s t e n t w i t h Cannon h a v i n g been 

s t r u c k w i t h an o b j e c t s u c h as a b a t . A c c o r d i n g t o M i l l e r , t h e 

S t a t e f a i l e d t o e s t a b l i s h t h a t J o n e s i s a e x p e r t i n b l o o d -

s p a t t e r a n a l y s i s ; t h e r e f o r e , t h i s t e s t i m o n y s h o u l d have been 

e x c l u d e d . 

A s s u m i n g , w i t h o u t d e c i d i n g , t h a t t h e S t a t e f a i l e d t o 

p r e s e n t s u f f i c i e n t e v i d e n c e t o e s t a b l i s h t h a t J o n e s i s an 

e x p e r t i n b l o o d - s p a t t e r a n a l y s i s , any e r r o r i n a l l o w i n g h e r 

t e s t i m o n y r e g a r d i n g what c o u l d have c a u s e d t h e b l o o d s p a t t e r 

on M i l l e r ' s s h i r t was h a r m l e s s b e y o n d a r e a s o n a b l e d o u b t . See 

R u l e 45, A l a . R. App. P. I t i s w e l l s e t t l e d t h a t 

" ' [ t ] e s t i m o n y t h a t may be a p p a r e n t l y i n a d m i s s i b l e may be 

r e n d e r e d i n n o c u o u s by s u b s e q u e n t o r p r i o r l a w f u l t e s t i m o n y t o 
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t h e same e f f e c t o r f r o m w h i c h t h e same f a c t s can be 

i n f e r r e d . ' " G o b b l e v. S t a t e , [Ms. CR-05-0225, Feb. 5, 2010] 

So. 3d , ( A l a . C r i m . App. 2010) ( q u o t i n g Yeomans v. 

S t a t e , 641 So. 2d 1269, 1272 ( A l a . C r i m . App. 1 9 9 3 ) ) . T h a t 

i s , " ' [ t ] h e e r r o n e o u s a d m i s s i o n o f e v i d e n c e t h a t i s m e r e l y 

c u m u l a t i v e i s h a r m l e s s e r r o r . ' " G o b b l e , So. 3d a t 

( q u o t i n g Dawson v. S t a t e , 675 So. 2d 897, 900 ( A l a . C r i m . App. 

1 9 9 5 ) ) . 

A t t r i a l , t h e S t a t e p r e s e n t e d t e s t i m o n y t h a t a f t e r M i l l e r 

a t t e m p t e d t o s t e a l Cannon's w a l l e t , M i l l e r and Cannon 

s t r u g g l e d w i t h one a n o t h e r . D u r i n g t h e s t r u g g l e , M i l l e r h i t 

Cannon m u l t i p l e t i m e s w i t h h i s f i s t , and S m i t h h i t Cannon on 

t h e head w i t h a b a t . D u r i n g t h i s t i m e , M i l l e r a l s o h i t Cannon 

w i t h t h e b a t . The S t a t e a l s o p r e s e n t e d e v i d e n c e i n d i c a t i n g 

t h a t t h e s h i r t M i l l e r was w e a r i n g on t h e n i g h t o f Cannon's 

murder had b l o o d s p a t t e r on i t . DNA t e s t i n g o f t h e s p a t t e r 

i n d i c a t e d t h a t t h e b l o o d was c o n s i s t e n t w i t h Cannon's. 

F i n a l l y , l a w - e n f o r c e m e n t o f f i c e r s r e c o v e r e d an aluminum b a t 

f r o m t h e s c e n e t h a t had b l o o d s t a i n s on i t . 

From t h e e v i d e n c e e s t a b l i s h i n g t h a t Cannon was h i t on t h e 

h e a d w i t h a b a t w h i l e he was s t r u g g l i n g w i t h M i l l e r , i t i s 
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r e a s o n a b l e t o i n f e r t h a t t h e b l o o d s p a t t e r on M i l l e r ' s s h i r t 

was t h e r e s u l t o f Cannon b e i n g h i t w i t h an o b j e c t , i . e . , t h e 

b a t o r M i l l e r ' s f i s t s . T h e r e f o r e , J o n e s ' s t e s t i m o n y t h a t t h e 

b l o o d s p a t t e r on t h e s h i r t was c a u s e d by Cannon b e i n g h i t w i t h 

an o b j e c t was c u m u l a t i v e . See G o b b l e , So. 3d a t 

( q u o t i n g Yeomans, 641 So. 2d a t 1272) ( h o l d i n g t h a t 

" ' [ t ] e s t i m o n y t h a t may be a p p a r e n t l y i n a d m i s s i b l e may be 

r e n d e r e d i n n o c u o u s by s u b s e q u e n t o r p r i o r l a w f u l t e s t i m o n y t o 

t h e same e f f e c t o r f r o m w h i c h t h e same f a c t s c a n be 

i n f e r r e d ' " ) . C o n s e q u e n t l y , any e r r o r i n t h e a d m i s s i o n o f 

J o n e s ' s t e s t i m o n y was h a r m l e s s and does n o t e n t i t l e M i l l e r t o 

any r e l i e f . R u l e 45, A l a . R. App. P. 

V I I . 

M i l l e r n e x t a r g u e s t h a t t h e c i r c u i t c o u r t e r r e d i n 

f a i l i n g t o g i v e two j u r y i n s t r u c t i o n s . S p e c i f i c a l l y , M i l l e r 

a s s e r t s t h a t t h e c i r c u i t c o u r t e r r o n e o u s l y f a i l e d t o i n s t r u c t 

t h e j u r y on l e s s e r - i n c l u d e d o f f e n s e s . He a l s o c o n t e n d s t h a t 

t h e c i r c u i t c o u r t e r r o n e o u s l y r e f u s e d t o i n s t r u c t t h e j u r y 

r e g a r d i n g a w i t n e s s ' s p o s s i b l e m o t i v e s f o r t e s t i f y i n g . 

A. 
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M i l l e r f i r s t a r g u e s t h a t t h e c i r c u i t c o u r t e r r e d i n 

r e f u s i n g t o g i v e h i s r e q u e s t e d j u r y i n s t r u c t i o n s on t h e 

l e s s e r - i n c l u d e d o f f e n s e s o f " i n t e n t i o n a l m u r d e r , e x t r e m e 

i n d i f f e r e n c e m u r d e r , and m a n s l a u g h t e r w i t h p r o v o c a t i o n . " 

( M i l l e r ' s b r i e f , a t p. 5 8 - 5 9 ) . A l t h o u g h M i l l e r s u b m i t t e d h i s 

r e q u e s t e d j u r y i n s t r u c t i o n s i n w r i t i n g b e f o r e t r i a l , he d i d 

n o t o b j e c t when t h e c i r c u i t c o u r t f a i l e d t o g i v e t h e r e q u e s t e d 

i n s t r u c t i o n s . 

"No p a r t y may a s s i g n as e r r o r t h e c o u r t ' s ... 
f a i l i n g t o g i v e [an] i n s t r u c t i o n ... u n l e s s t h e 
p a r t y o b j e c t s t h e r e t o b e f o r e t h e j u r y r e t i r e s t o 
c o n s i d e r i t s v e r d i c t , s t a t i n g t h e m a t t e r t o w h i c h he 
o r she o b j e c t s and t h e g r o u n d s o f t h e o b j e c t i o n . " 

R u l e 21.3, A l a . R. C r i m . P. B e c a u s e M i l l e r d i d n o t o b j e c t 

when t h e c i r c u i t c o u r t f a i l e d t o i n s t r u c t t h e j u r y on l e s s e r -

i n c l u d e d o f f e n s e s , he d i d n o t p r e s e r v e t h i s argument f o r 

a p p e l l a t e r e v i e w . See R u l e 21.3, A l a . R. C r i m . P.; B u l l o c k v. 

S t a t e , 697 So. 2d 66 ( A l a . C r i m . App. 1 9 9 7 ) ; see a l s o G o i n s v. 

S t a t e , 521 So. 2d 97, 98 ( A l a . C r i m . App. 1 9 8 7 ) . T h e r e f o r e , 

t h i s i s s u e does n o t e n t i t l e h i m t o any r e l i e f . 

B. 

M i l l e r n e x t a r g u e s t h a t t h e c i r c u i t c o u r t e r r o n e o u s l y 

r e f u s e d t o i n s t r u c t t h e j u r y t h a t i t c o u l d c o n s i d e r a 
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w i t n e s s ' s m o t i v a t i o n f o r g a i n i n e v a l u a t i n g t h e c r e d i b i l i t y o f 

t h a t w i t n e s s ' s t e s t i m o n y . A t t h e c o n c l u s i o n o f t h e c i r c u i t 

c o u r t ' s j u r y i n s t r u c t i o n s , M i l l e r a s k e d t h e c i r c u i t c o u r t t o 

" c h a r g e t h e j u r y on t h e c o n s i d e r a t i o n t h e y can g i v e t o 

anyone's m o t i v e f o r g a i n t o t e s t i f y . " (R. 1382-83.) The 

c i r c u i t c o u r t r u l e d t h a t t h e r e q u e s t e d i n s t r u c t i o n was c o v e r e d 

by t h e i n s t r u c t i o n he gave on w i t n e s s e s ' p o s s i b l e b i a s e s . 

"A t r i a l c o u r t has b r o a d d i s c r e t i o n when f o r m u l a t i n g i t s 

j u r y i n s t r u c t i o n s . . . . " W i l l i a m s v. S t a t e , 795 So. 2d 753, 780 

( A l a . C r i m . App. 1999) ( c i t i n g W i l l i a m s v. S t a t e , 710 So. 2d 

1276, 1305 ( A l a . C r i m . App. 1 9 9 6 ) ) . "When r e v i e w i n g a t r i a l 

c o u r t ' s j u r y i n s t r u c t i o n s , [ t h i s C o u r t ] must v i e w [ t h e 

i n s t r u c t i o n s ] as a w h o l e , n o t i n b i t s a nd p i e c e s , and as a 

r e a s o n a b l e j u r o r w o u l d have i n t e r p r e t e d them." J o h n s o n v. 

S t a t e , 820 So. 2d 842, 874 ( A l a . C r i m . App. 2 0 0 0 ) . 

" A l t h o u g h ... [a] d e f e n d a n t i s e n t i t l e d t o have t h e 
t r i a l c o u r t i n s t r u c t t h e j u r y on h i s t h e o r y o f 
d e f e n s e , i t i s ... w e l l e s t a b l i s h e d t h a t [ t ] h e t r i a l 
j u d g e may r e f u s e t o g i v e a r e q u e s t e d j u r y c h a r g e 
when t h e c h a r g e i s e i t h e r f a i r l y a nd s u b s t a n t i a l l y 
c o v e r e d b y t h e t r i a l j u d g e ' s o r a l c h a r g e o r i s 
c o n f u s i n g , m i s l e a d i n g , u n g r a m m a t i c a l , n o t p r e d i c a t e d 
on a c o n s i d e r a t i o n o f t h e e v i d e n c e , a r g u m e n t a t i v e , 
a b s t r a c t , o r a m i s s t a t e m e n t o f t h e l a w . " 
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R e e v e s v. S t a t e , 807 So. 2d 18, 41 ( A l a . C r i m . App. 2000) 

( c i t a t i o n s and q u o t a t i o n s o m i t t e d ) . See a l s o R i l e y v. S t a t e , 

875 So. 2d 352, 358 ( A l a . C r i m . App. 2003) ( h o l d i n g t h a t " t h e 

t r i a l j u d g e p r o p e r l y r e f u s e d t h e c h a r g e b e c a u s e t h e c h a r g e was 

s u b s t a n t i a l l y c o v e r e d b y t h e t r i a l j u d g e ' s o r a l c h a r g e " ) . 

H e r e , t h e c i r c u i t c o u r t i n s t r u c t e d t h e j u r y t h a t , i n 

w e i g h i n g t h e c r e d i b i l i t y o f w i t n e s s e s , i t c o u l d c o n s i d e r any 

w i t n e s s ' s p o s s i b l e b i a s . "[A] r e a s o n a b l e j u r o r w o u l d have 

i n t e r p r e t e d , " J o h n s o n , 820 So. 2d a t 874, t h e c i r c u i t c o u r t ' s 

i n s t r u c t i o n t o c o v e r m o t i v a t i o n f o r t e s t i f y i n g . See B l a c k ' s  

Law D i c t i o n a r y , 171 ( 8 t h e d . 2004) ( d e f i n i n g b i a s a s , among 

o t h e r t h i n g s , an " i n c l i n a t i o n " ) . B e c a u s e M i l l e r ' s r e q u e s t e d 

i n s t r u c t i o n was s u b s t a n t i a l l y c o v e r e d by t h e c i r c u i t c o u r t ' s 

i n s t r u c t i o n , t h e c i r c u i t c o u r t d i d n o t abuse i t s d i s c r e t i o n b y 

r e f u s i n g i t . T h e r e f o r e , t h i s i s s u e does n o t e n t i t l e M i l l e r t o 

any r e l i e f . 

V I I I . 

M i l l e r n e x t a r g u e s t h a t , d u r i n g c l o s i n g a rgument, t h e 

p r o s e c u t o r m i s l e d t h e j u r y r e g a r d i n g t h e l a w o f i n t e n t as i t 

r e l a t e d t o c o u n t I o f t h e i n d i c t m e n t , t h e c a p i t a l o f f e n s e o f 

murder d u r i n g a r o b b e r y . He f u r t h e r a r g u e s t h a t , d u r i n g h i s 
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r e b u t t a l c l o s i n g a rgument, t h e p r o s e c u t o r i m p r o p e r l y e q u a t e d 

M i l l e r ' s l a c k - o f - i n t e n t argument w i t h an i n s a n i t y d e f e n s e , 

t h e r e b y s h i f t i n g t h e b u r d e n t o M i l l e r t o d i s p r o v e i n t e n t . The 

a r g u m e n t s a r e w i t h o u t m e r i t . 

A. 

To t h e e x t e n t M i l l e r a r g u e s t h a t t h e p r o s e c u t o r m i s l e d 

t h e j u r y on t h e e l e m e n t o f i n t e n t r e g a r d i n g c o u n t I c h a r g i n g 

M i l l e r w i t h murder made c a p i t a l b e c a u s e i t was c o m m i t t e d 

d u r i n g t h e c o u r s e o f a r o b b e r y , t h i s argument i s moot. The 

p o r t i o n o f t h e p r o s e c u t o r ' s argument t h a t M i l l e r a r g u e s 

m i s s t a t e s t h e l a w o f i n t e n t was as f o l l o w s : 

"The c h a r g e w h i c h I r e a d t o you b a c k when we 
s t a r t e d t h i s c a s e , f i r s t c h a r g e b e i n g c a p i t a l murder 
d u r i n g t h e c o u r s e o f a r o b b e r y . T h a t ' s what t h e 
S t a t e i s r e q u i r e d t o p r o v e t o you f o r [ y o u ] t o f i n d 
t h e v e r d i c t o f g u i l t y as t o t h a t c h a r g e . One i s 
t h a t t h e d e f e n d a n t c a u s e d t h e d e a t h o f C o l e Cannon. 
And t h e s e c o n d e l e m e n t w o u l d be t h a t i t was d u r i n g 
t h e c o u r s e o f a t h e f t o f p r o p e r t y and t h a t f o r c e was 
u s e d d u r i n g t h a t t h e f t , t h a t makes i t a r o b b e r y . You 
have a murder d u r i n g t h e c o u r s e o f a r o b b e r y w h i l e 
t h e d e f e n d a n t was armed w i t h a d e a d l y weapon, i n 
t h i s c a s e a b a s e b a l l b a t . The f o r c e u s e d can a l s o 
be t h e h i t t i n g o f t h e b a t and a l s o be u s e d i n t h e 
e s c a p i n g w i t h t h e p r o p e r t y , n o t j u s t i n t h e t a k i n g 
o f t h e p r o p e r t y . " 

(R. 1269-1270; e m p h a s i s added.) A c c o r d i n g t o M i l l e r , b e c a u s e 

t h e p r o s e c u t o r f a i l e d t o m e n t i o n i n t e n t as an e l e m e n t , h i s 
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c o n v i c t i o n must be r e v e r s e d . However, t h e j u r y a c q u i t t e d 

M i l l e r o f c a p i t a l m u r d e r / r o b b e r y . M i l l e r ' s " a c q u i t t a l on t h e 

[ c o u n t I] c h a r g e r e n d e r s t h i s i s s u e moot. 'Only t h e c o u n t upon 

w h i c h a p p e l l a n t was f o u n d g u i l t y i s s u b j e c t t o a p p e l l a t e 

r e v i e w . ' " S n e l l v. S t a t e , 677 So. 2d 786, 791 ( A l a . C r . App. 

1 995) ( q u o t i n g D e F r i e s v. S t a t e , 597 So. 2d 742 , 744 ( A l a . 

C r i m . App. 1 9 9 2 ) , q u o t i n g i n t u r n Hammond v. S t a t e , 354 So. 2d 

280, 284 ( A l a . C r i m . App. 1 9 7 7 ) ) . See a l s o Inmon v. S t a t e , 

585 So. 2d 261, 264 ( A l a . C r i m . App. 1991) ( h o l d i n g t h a t an 

a p p e l l a n t ' s c h a l l e n g e t o t h e s u f f i c i e n c y o f t h e i n d i c t m e n t 

r e l a t i n g t o a c h a r g e i n t h e i n d i c t m e n t was moot b e c a u s e t h e 

j u r y had a c q u i t t e d him o f t h a t c h a r g e ) . B e c a u s e M i l l e r ' s 

c h a l l e n g e t o t h e p r o s e c u t o r ' s argument r e l a t i n g t o c o u n t I was 

made moot by h i s a c q u i t t a l on t h a t c o u n t , t h i s i s s u e i s n o t 

p r o p e r l y b e f o r e t h i s C o u r t . A c c o r d i n g l y , t h i s i s s u e does n o t 

e n t i t l e M i l l e r t o any r e l i e f . 

B. 

M i l l e r ' s argument t h a t t h e p r o s e c u t o r i m p r o p e r l y e q u a t e d 

M i l l e r ' s l a c k - o f - i n t e n t argument w i t h an i n s a n i t y d e f e n s e , 

t h e r e b y s h i f t i n g t h e b u r d e n t o M i l l e r t o d i s p r o v e i n t e n t , i s 

n o t p r e s e r v e d f o r a p p e l l a t e r e v i e w . A t t r i a l , M i l l e r f a i l e d 
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t o o b j e c t t o t h e comment t h a t he now a s s e r t s i m p r o p e r l y 

e q u a t e d i n t e n t w i t h an i n s a n i t y d e f e n s e . I t i s w e l l s e t t l e d 

t h a t " [w]hen no o b j e c t i o n i s made f o l l o w i n g a p r o s e c u t o r ' s 

a l l e g e d l y i m p r o p e r r e m a r k , a c l a i m o f e r r o r b a s e d on i m p r o p e r 

argument o f c o u n s e l i s n o t p r e s e r v e d f o r a p p e l l a t e r e v i e w . " 

May v. S t a t e , 710 So. 2d 1362, 1373 ( A l a . C r i m . App. 1 997 ) 

( c i t i n g Lee v. S t a t e , 562 So. 2d 657 ( A l a . C r i m . App. 1 9 8 9 ) ) . 

See a l s o B u f o r d v. S t a t e , 891 So. 2d 423, 434 ( A l a . C r i m . 

App. 2004) ( h o l d i n g t h a t t h e a p p e l l a n t f a i l e d t o p r e s e r v e h i s 

c h a l l e n g e t o t h e p r o s e c u t o r ' s comment b e c a u s e he f a i l e d t o 

o b j e c t a t t r i a l ) . B e c a u s e M i l l e r f a i l e d t o p r e s e r v e t h i s 

i s s u e , i t " i s n o t p r o p e r l y b e f o r e t h i s C o u r t f o r a p p e l l a t e 

r e v i e w . " D i c k e y v. S t a t e , 901 So. 2d 750 , 755 ( A l a . C r i m . 

App. 2 0 0 4 ) . T h e r e f o r e , M i l l e r i s n o t e n t i t l e d t o any r e l i e f . 

I X . 

M i l l e r n e x t a r g u e s t h a t t h e c i r c u i t c o u r t e r r e d i n 

r e p e a t e d l y i n f o r m i n g t h e j u r y a b o u t h i s p o s s i b l e p u n i s h m e n t s . 

S p e c i f i c a l l y , he c o n t e n d s t h a t t h e c i r c u i t c o u r t ' s 

i n s t r u c t i o n s were " h i g h l y p r e j u d i c i a l " and " i n j e c t [ e d ] 

[ i r r e l e v a n t ] c o n s i d e r a t i o n s o f p u n i s h m e n t i n t o t h e j u r y ' s 

g u i l t - i n n o c e n c e d e c i s i o n . " ( M i l l e r ' s b r i e f , a t p. 66, 68.) 
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M i l l e r , however, d i d n o t f i r s t p r e s e n t t h i s argument t o t h e 

c i r c u i t c o u r t . T h e r e f o r e , he d i d n o t p r e s e r v e t h i s i s s u e f o r 

a p p e l l a t e r e v i e w . See H a r r i s v. S t a t e , 563 So. 2d 9, 11 ( A l a . 

C r i m . App. 1 9 8 9 ) ( d e f e n d a n t must f i r s t o b t a i n an a d v e r s e r u l i n g 

i n o r d e r t o p r e s e r v e an i s s u e f o r a p p e l l a t e r e v i e w ) ; J o r d a n v. 

S t a t e , 574 So. 2d 1024, 1025 ( A l a . C r i m . App. 1 9 9 0 ) ( c l a i m was 

n o t p r e s e r v e d f o r a p p e l l a t e r e v i e w where d e f e n d a n t d i d n o t 

f i r s t p r e s e n t h i s argument t o t h e t r i a l c o u r t ) . C o n s e q u e n t l y , 

t h i s i s s u e does n o t e n t i t l e M i l l e r t o any r e l i e f . 

X. 

M i l l e r n e x t a r g u e s t h a t t h e c i r c u i t c o u r t e r r o n e o u s l y 

d e n i e d h i s m o t i o n f o r d i s c o v e r y o f t r a n s c r i p t s o f t h e g r a n d -

j u r y p r o c e e d i n g s . I n h i s m o t i o n , and d u r i n g t h e h e a r i n g on 

t h e m o t i o n , M i l l e r o f f e r e d n o t h i n g more t h a n b a r e a s s e r t i o n s 

t h a t a t r a n s c r i p t o f t h e g r a n d - j u r y p r o c e e d i n g s m i g h t c o n t a i n 

impeachment t e s t i m o n y . 

"Alabama has l o n g p r o t e c t e d t h e s e c r e c y o f g r a n d - j u r y 

p r o c e e d i n g s . " B l a c k m o n v. S t a t e , 7 So. 3d 397 , 409 ( A l a . 

C r i m . App. 2005) ( c i t i n g § 12-16-214, A l a . Code 1 9 7 5 ) . 

"However, a d e f e n d a n t may be a l l o w e d t o i n s p e c t g r a n d - j u r y 

p r o c e e d i n g s i f t h e d e f e n d a n t meets t h e t h r e s h o l d t e s t o f 
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s h o w i n g a ' p a r t i c u l a r i z e d need' f o r b r e a c h i n g t h e s e c r e c y o f 

t h o s e p r o c e e d i n g s . " B l a c k m o n , 7 So. 3d a t 409. The Alabama 

Supreme C o u r t has e x p l a i n e d t h a t : 

" B e f o r e a d e f e n d a n t i s a l l o w e d t o i n s p e c t a 
t r a n s c r i p t o f a S t a t e ' s w i t n e s s who t e s t i f i e d b e f o r e 
t h e g r a n d j u r y [ , ] ... t h e d e f e n d a n t s h o u l d a t l e a s t 
and a t a v e r y minimum make some o f f e r o f p r o o f (1) 
t h a t t h e m a t t e r s c o n t a i n e d i n t h e w i t n e s s ' g r a n d 
j u r y t e s t i m o n y were r e l e v a n t t o t h e s u b j e c t m a t t e r 
o f t h e p r o s e c u t i o n ; (2) and t h a t t h e r e e x i s t s an 
i n c o n s i s t e n c y b e tween g r a n d j u r y t e s t i m o n y and t r i a l 
t e s t i m o n y . " 

M c K i s s a c k v. S t a t e , 926 So. 2d 367, 370 ( A l a . 2005) ( c i t a t i o n s 

and q u o t a t i o n s o m i t t e d ) . B e f o r e a d e f e n d a n t may i n s p e c t 

g r a n d - j u r y t e s t i m o n y , he must "show[] [a] l i k e l i h o o d o f 

i n c o n s i s t e n c i e s b e t ween t h e [ S t a t e ' s w i t n e s s ' s ] g r a n d - j u r y 

t e s t i m o n y ... and t h e i r t r i a l t e s t i m o n y . M c K i s s a c k , 926 So. 

2d a t 372. T h i s b u r d e n i s n o t met u n t i l t h e d e f e n d a n t has 

" e s t a b l i s h e d t h a t t h e r e was a g e n u i n e c o n c e r n t h a t t h e r e c o u l d 

be i n c o n s i s t e n c i e s b e t ween t h e g r a n d - j u r y t e s t i m o n y and t h e 

t r i a l t e s t i m o n y I d . a t 375 ( c i t a t i o n s and q u o t a t i o n 

o m i t t e d ) . B a r e a s s e r t i o n s t h a t t h e g r a n d - j u r y t r a n s c r i p t s 

m i g h t d i s c l o s e impeachment e v i d e n c e i s i n s u f f i c i e n t t o 

e s t a b l i s h a " p a r t i c u l a r i z e d n eed" f o r d i s c o v e r y o f t h e s e 

p r o c e e d i n g s . B i l l u p s v. S t a t e , [Ms. CR-05-1767, Nov. 13, 
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2009] So. 3d , ( A l a . C r i m . App. 2 0 0 9 ) . " U n l e s s 

d e f e n s e c o u n s e l i s m e r e l y g o i n g on a f i s h i n g e x p e d i t i o n , he 

w i l l have some i n f o r m a t i o n as t o t h e p a r t i c u l a r i n c o n s i s t e n c y 

i n t h e d e f e n d a n t ' s t e s t i m o n y . . . . " M c K i s s a c k , 926 So. 2d a t 

370 ( A l a . 2005) ( c i t a t i o n s and q u o t a t i o n s o m i t t e d ) . 

H e r e , M i l l e r has p r e s e n t e d n o t h i n g more t h a n a b a r e 

a s s e r t i o n t h a t t h e g r a n d - j u r y t e s t i m o n y m i g h t c o n t a i n 

impeachment e v i d e n c e . He d i d n o t a t t e m p t t o e s t a b l i s h what 

impeachment e v i d e n c e w o u l d be d i s c o v e r e d . A c c o r d i n g l y , M i l l e r 

f a i l e d t o meet h i s b u r d e n t o e s t a b l i s h a p a r t i c u l a r i z e d need 

f o r a t r a n s c r i p t o f t h e g r a n d - j u r y p r o c e e d i n g s , and t h e 

c i r c u i t c o u r t d i d n o t abuse i t s d i s c r e t i o n by d e n y i n g h i s 

d i s c o v e r y m o t i o n . 

X I . 

M i l l e r n e x t a r g u e s t h a t t h e t r i a l c o u r t e r r e d i n 

a d m i t t i n g a u t o p s y p h o t o g r a p h s , c r i m e - s c e n e p h o t o g r a p h s , and a 

v i d e o o f t h e c r i m e s c e n e . S p e c i f i c a l l y , M i l l e r c o n t e n d s t h a t 

t h e s e e x h i b i t s were c u m u l a t i v e , i n f l a m m a t o r y , and u n d u l y 

p r e j u d i c i a l ; t h e r e f o r e , t h e t r i a l c o u r t e r r e d i n a l l o w i n g them 

t o be a d m i t t e d . 
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A l a b a m a c o u r t s have l o n g r e c o g n i z e d t h a t p h o t o g r a p h s 

d e p i c t i n g t h e c r i m e s c e n e and t h e wounds o f t h e v i c t i m s a r e 

r e l e v a n t and a d m i s s i b l e . See S t a l l w o r t h v. S t a t e , 868 So. 2d 

1128, 1151 ( A l a . C r i m . App. 2001) ("The c o u r t s o f t h i s s t a t e 

have r e p e a t e d l y h e l d t h a t p h o t o g r a p h s t h a t a c c u r a t e l y d e p i c t 

t h e c r i m e s c e n e and t h e n a t u r e o f t h e v i c t i m ' s wounds a r e 

a d m i s s i b l e d e s p i t e t h e f a c t t h a t t h e y may be gruesome o r 

c u m u l a t i v e . " ( q u o t i n g L a n d v. S t a t e , 678 So. 2d 201, 207 ( A l a . 

C r i m . App. 1 9 9 5 ) ) ) ; Ward v. S t a t e , 814 So. 2d 899, 906 ( A l a . 

C r i m . App. 2000) ("'The same r u l e a p p l i e s t o v i d e o t a p e s [ t h a t 

a p p l i e s t o ] p h o t o g r a p h s . . . . ' " ( q u o t i n g S i e b e r t v. S t a t e , 562 

So. 2d 586, 599 ( A l a . C r i m . App. 1 9 8 9 ) ) ) . I n B r o o k s v. S t a t e , 

t h i s C o u r t e x p l a i n e d t h a t : 

" ' G e n e r a l l y , p h o t o g r a p h s a r e a d m i s s i b l e i n t o 
e v i d e n c e i n a c r i m i n a l p r o s e c u t i o n " i f t h e y t e n d t o 
p r o v e o r d i s p r o v e some d i s p u t e d o r m a t e r i a l i s s u e , 
t o i l l u s t r a t e o r e l u c i d a t e some o t h e r r e l e v a n t f a c t 
o r e v i d e n c e , o r t o c o r r o b o r a t e o r d i s p r o v e some 
o t h e r e v i d e n c e o f f e r e d o r t o be o f f e r e d , and t h e i r 
a d m i s s i o n i s w i t h i n t h e s o u n d d i s c r e t i o n o f t h e 
t r i a l j u d g e . " ' B a n k h e a d v. S t a t e , 585 So. 2d 97, 109 
( A l a . C r i m . A p p . 1 9 8 9 ) , remanded on o t h e r g r o u n d s , 585 
So. 2d 112 ( A l a . 1 9 9 1 ) , a f f ' d on r e t u r n t o remand, 
625 So. 2d 1141 ( A l a . C r i m . A p p . 1 9 9 2 ) , r e v ' d , 625 So. 
2d 1146 ( A l a . 1 9 9 3 ) , q u o t i n g Magwood v. S t a t e , 494 
So. 2d 124, 141 ( A l a . C r i m . A p p . 1 9 8 5 ) , a f f ' d , 494 So. 
2d 154 ( A l a . 1 9 8 6 ) . ' P h o t o g r a p h i c e x h i b i t s a r e 
a d m i s s i b l e e v e n t h o u g h t h e y may be c u m u l a t i v e , 
d e m o n s t r a t i v e o f u n d i s p u t e d f a c t s , o r gruesome.' 
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W i l l i a m s v. S t a t e , 506 So. 2d 368, 371 
( A l a . C r i m . A p p . 1986) ( c i t a t i o n s o m i t t e d ) . I n 
a d d i t i o n , ' p h o t o g r a p h i c e v i d e n c e , i f r e l e v a n t , i s 
a d m i s s i b l e e v e n i f i t has a t e n d e n c y t o i n f l a m e t h e 
minds o f t h e j u r o r s . ' Ex p a r t e S i e b e r t , 555 So. 2d 
780, 784 ( A l a . 1 9 8 9 ) . ' T h i s c o u r t has h e l d t h a t 
a u t o p s y p h o t o g r a p h s , a l t h o u g h gruesome, a r e 
a d m i s s i b l e t o show t h e e x t e n t o f a v i c t i m ' s 
i n j u r i e s . ' F e r g u s o n v. S t a t e , 814 So. 2d 925, 944 
( A l a . C r i m . A p p . 2 0 0 0 ) , a f f ' d , 814 So. 2d 970 ( A l a . 
2 0 0 1 ) . ' " [ A ] u t o p s y p h o t o g r a p h s d e p i c t i n g t h e 
c h a r a c t e r and l o c a t i o n o f wounds on a v i c t i m ' s b o d y 
a r e a d m i s s i b l e e v e n i f t h e y a r e gruesome, 
c u m u l a t i v e , o r r e l a t e t o an u n d i s p u t e d m a t t e r . " ' 
J a c k s o n v. S t a t e , 791 So. 2d 979, 1016 
( A l a . C r i m . A p p . 2 0 0 0 ) , q u o t i n g P e r k i n s v. S t a t e , 808 
So. 2d 1041, 1108 ( A l a . C r i m . A p p . 1 9 9 9 ) , a f f ' d , 808 
So. 2d 1143 ( A l a . 2 0 0 1 ) , j udgment v a c a t e d on o t h e r 
g r o u n d s , 536 U.S. 953 ( 2 0 0 2 ) , on remand t o , 851 So. 
2d 453 ( A l a . 2 0 0 2 ) . " 

973 So. 2d 380, 393 ( A l a . C r i m . App. 2 0 0 7 ) . 

T h i s C o u r t has r e v i e w e d t h e c r i m e - s c e n e p h o t o g r a p h s , t h e 

c r i m e - s c e n e v i d e o , and t h e a u t o p s y p h o t o g r a p h s and h o l d s t h a t 

t h e y were r e l e v a n t and a d m i s s i b l e t o show t h e s c e n e o f t h e 

c r i m e and t h e e x t e n t o f t h e v i c t i m ' s i n j u r i e s . F u r t h e r , 

a l t h o u g h u n p l e a s a n t , t h e p h o t o g r a p h s were n o t u n d u l y gruesome. 

T h e r e f o r e , t h e c i r c u i t c o u r t d i d n o t commit any e r r o r i n 

a l l o w i n g t h e p h o t o g r a p h s t o be a d m i t t e d a t t r i a l . 

X I I . 

M i l l e r n e x t a r g u e s t h a t t h e c i r c u i t c o u r t e r r e d i n 

f a i l i n g t o p r o t e c t h im f r o m p r e j u d i c i a l p r e t r i a l p u b l i c i t y . 

65 



CR-06-0741 

S p e c i f i c a l l y , he c o n t e n d s t h a t t h e c i r c u i t c o u r t s h o u l d have 

s e q u e s t e r e d t h e j u r y o r t a k e n o t h e r n e c e s s a r y s t e p s t o p r e v e n t 

t h e j u r y f r o m v i e w i n g p r e j u d i c i a l images o f h i m w e a r i n g 

s h a c k l e s and h a n d c u f f s on t e l e v i s i o n . ( M i l l e r ' s b r i e f , a t p. 

7 4 - 7 5 ) . M i l l e r , h owever, d i d n o t p r e s e r v e t h e s e i s s u e s f o r 

a p p e l l a t e r e v i e w . 

The r e c o r d i n d i c a t e s t h a t b e f o r e t r i a l , M i l l e r ' s d e f e n s e 

c o u n s e l r e q u e s t e d t h a t t h e j u r y be s e q u e s t e r e d i n an e f f o r t t o 

c o n t r o l p r e t r i a l p u b l i c i t y . I n i t i a l l y , t h e c i r c u i t c o u r t 

i n d i c a t e d t h a t i t w o u l d l i k e l y s e q u e s t e r t h e j u r y , b u t s t a t e d 

t h a t t h e i s s u e w o u l d be t a k e n up l a t e r . D e f e n s e c o u n s e l d i d 

n o t r a i s e t h e i s s u e o f s e q u e s t e r i n g t h e j u r y a g a i n and d i d n o t 

o b t a i n an a d v e r s e r u l i n g on t h e m o t i o n . The c i r c u i t c o u r t 

s u b s e q u e n t l y i n s t r u c t e d t h e j u r y n o t t o w a t c h any t e l e v i s i o n 

c o v e r a g e o f t h e t r i a l . L a t e r i n t h e t r i a l , M i l l e r ' s t r i a l 

c o u n s e l r e q u e s t e d t h a t t h e c o u r t r e p e a t i t s i n s t r u c t i o n 

r e g a r d i n g t e l e v i s i o n c o v e r a g e . The c i r c u i t c o u r t a g r e e d t o 

g i v e t h e i n s t r u c t i o n a g a i n a t t h e end o f t h e day b u t a d v i s e d 

M i l l e r ' s t r i a l c o u n s e l t h a t he "may want t o r e m i n d [ h i m ] " . 

(R. 6 9 5 ) . M i l l e r ' s t r i a l c o u n s e l , however, f a i l e d t o r e m i n d 
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t h e c o u r t o f t h e i r a greement b e f o r e t h e r e c e s s , and t h e 

r e q u e s t e d i n s t r u c t i o n was n e v e r g i v e n . 

B e c a u s e M i l l e r d i d n o t o b j e c t t o t h e c i r c u i t c o u r t ' s 

f a i l u r e t o r u l e on h i s m o t i o n t o s e q u e s t e r t h e j u r y and d i d 

n o t o b j e c t when t h e j u r y was n o t s e q u e s t e r e d , he n e v e r 

r e c e i v e d an a d v e r s e r u l i n g . L i k e w i s e , M i l l e r d i d n o t o b t a i n 

an a d v e r s e r u l i n g when t h e c i r c u i t c o u r t f a i l e d t o r e - i n s t r u c t 

t h e j u r y t o a v o i d w a t c h i n g any t e l e v i s i o n c o v e r a g e o f t h e 

t r i a l . C o n s e q u e n t l y , t h e s e i s s u e s were n o t p r e s e r v e d and a r e 

n o t p r o p e r l y b e f o r e t h i s C o u r t . See H a r r i s v. S t a t e , 563 So. 

2d 9, 11 ( A l a . C r i m . App. 1 9 8 9 ) ( d e f e n d a n t must f i r s t o b t a i n an 

a d v e r s e r u l i n g i n o r d e r t o p r e s e r v e an i s s u e f o r a p p e l l a t e 

r e v i e w ) ; B i r g e v. S t a t e , 973 So. 2d 1085, 1105 ( A l a . C r i m . 

App. 2007) ( h o l d i n g t h a t " i n o r d e r t o p r e s e r v e an i s s u e f o r 

a p p e l l a t e r e v i e w , a t i m e l y o b j e c t i o n must be made i n t h e t r i a l 

c o u r t , and t h e c o u r t must e n t e r an a d v e r s e r u l i n g " ) . 

T h e r e f o r e , M i l l e r i s n o t e n t i t l e d t o any r e l i e f . 

X I I I . 

M i l l e r n e x t a r g u e s t h a t t h e c i r c u i t c o u r t e r r e d i n 

f a i l i n g t o d e c l a r e a m i s t r i a l o r t o i m p a n e l a new j u r y b e c a u s e 
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some members o f Cannon's f a m i l y were w e a r i n g b u t t o n s 

d i s p l a y i n g Cannon's p i c t u r e d u r i n g t h e f i r s t day o f v o i r d i r e . 

A f t e r n o t i c i n g s e v e r a l i n d i v i d u a l s w e a r i n g t h e b u t t o n s , 

M i l l e r ' s t r i a l c o u n s e l i n f o r m e d t h e c o u r t o f h i s c o n c e r n s and 

a s k e d t h a t t h e c o u r t o r d e r t h a t t h e p i n s be removed. A f t e r 

h e a r i n g f r o m b o t h d e f e n s e c o u n s e l and t h e S t a t e , t h e c o u r t 

o r d e r e d t h a t t h e b u t t o n s be removed w h i l e t h e i n d i v i d u a l s were 

i n t h e p r e s e n c e o f t h e v e n i r e o r j u r y . The c i r c u i t c o u r t t h e n 

s t a t e d t h a t i t w o u l d l e a v e i t up t o t h e S t a t e t o c a r r y o u t i t s 

d i r e c t i v e s . A t t h e c o n c l u s i o n o f t h e i r d i s c u s s i o n , M i l l e r ' s 

t r i a l c o u n s e l i n d i c a t e d t h a t he was s a t i s f i e d w i t h t h e c o u r t ' s 

d e c i s i o n and a t no t i m e d i d he move f o r a m i s t r i a l o r r e q u e s t 

a new v e n i r e . C o n s e q u e n t l y , M i l l e r ' s argument t h a t t h e 

c i r c u i t c o u r t e r r e d i n f a i l i n g t o g r a n t h im a m i s t r i a l o r t o 

i m p a n e l a new j u r y v e n i r e i s n o t p r e s e r v e d f o r a p p e l l a t e 

r e v i e w . See H a r r i s v. S t a t e , 563 So. 2d 9, 11 ( A l a . C r i m . 

App. 1 9 8 9 ) ( d e f e n d a n t must f i r s t o b t a i n an a d v e r s e r u l i n g i n 

o r d e r t o p r e s e r v e an i s s u e f o r a p p e l l a t e r e v i e w ) ; J o r d a n v. 

S t a t e , 574 So. 2d 1024, 1025 ( A l a . C r i m . App. 1 9 9 0 ) ( c l a i m was 

n o t p r e s e r v e d f o r a p p e l l a t e r e v i e w where d e f e n d a n t d i d n o t 
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f i r s t p r e s e n t h i s argument t o t h e t r i a l c o u r t ) . T h e r e f o r e , 

M i l l e r i s n o t e n t i t l e d t o any r e l i e f . 

X I V . 

M i l l e r f i n a l l y a r g u e s t h a t t h e c i r c u i t c o u r t e r r o n e o u s l y 

p r e v e n t e d t h e d e f e n s e f r o m o b t a i n i n g i n f o r m a t i o n a b o u t 

v e n i r e m e m b e r s ' e x p o s u r e t o m e d i a c o v e r a g e o f t h e c r i m e . 

S p e c i f i c a l l y , M i l l e r a s s e r t s t h a t t h e c i r c u i t c o u r t ' s d e n i a l 

o f h i s m o t i o n s f o r a j u r y q u e s t i o n n a i r e and f o r i n d i v i d u a l 

v o i r d i r e p r e v e n t e d h i m f r o m d i s c o v e r i n g t h e e x t e n t t o w h i c h 

v e n i r e m e m b e r s h a d b e e n e x p o s e d t o m e d i a c o v e r a g e o f t h e c r i m e . 

When t h e c i r c u i t c o u r t d e n i e d M i l l e r ' s m o t i o n f o r a j u r y 

q u e s t i o n n a i r e and f o r i n d i v i d u a l i z e d v o i r d i r e , t h e c i r c u i t 

c o u r t e x p l a i n e d t h a t i t w o u l d b r i n g t h e v e n i r e m e m b e r s i n t o t h e 

c o u r t r o o m i n p a n e l s and a l l o w b o t h s i d e s t o q u e s t i o n t h e 

p a n e l s . T h e r e a f t e r , t h e c i r c u i t c o u r t b r o u g h t p a n e l s o f 18 

v e n i r e m e m b e r s i n t o t h e c o u r t r o o m f o r v o i r d i r e e x a m i n a t i o n and 

p r o v i d e d b o t h s i d e s an o p p o r t u n i t y t o q u e s t i o n t h e 

v e n i r e m e m b e r s . 

I t i s w e l l s e t t l e d t h a t " ' t h e method o f v o i r d i r e 

e x a m i n a t i o n i s w i t h i n t h e d i s c r e t i o n o f t h e t r i a l c o u r t and a 

t r i a l c o u r t ' s r e f u s a l t o a l l o w t h e u s e o f [a] j u r o r 
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q u e s t i o n n a i r e i s n o t an abuse o f t h a t d i s c r e t i o n . ' " Hodges v.  

S t a t e , 856 So. 2d 875, 913 ( A l a . C r i m . App. 2001) ( q u o t i n g Ex  

p a r t e L a n d , 678 So. 2d 224, 242 ( A l a . 1 9 9 6 ) . L i k e w i s e , 

" ' t h e r e i s no r e q u i r e m e n t t h a t a d e f e n d a n t be a l l o w e d t o 

q u e s t i o n e a c h p r o s p e c t i v e j u r o r i n d i v i d u a l l y d u r i n g v o i r d i r e 

e x a m i n a t i o n . ' " Sneed v. S t a t e , 1 So. 3d 104, 135 ( A l a . C r i m . 

App. 2007) ( q u o t i n g C o r a l v. S t a t e , 628 So. 2d 954, 968 ( A l a . 

C r i m . App. 1 9 9 2 ) ) . " ' T h i s r u l e a p p l i e s t o c a p i t a l c a s e s , and 

t h e g r a n t i n g o f a r e q u e s t f o r i n d i v i d u a l v o i r d i r e i s 

d i s c r e t i o n a r y w i t h t h e t r i a l c o u r t . ' " Sneed, 1 So. 3d a t 135 

( q u o t i n g C o r a l , 628 So. 2d a t 9 6 8 ) . 

The r e c o r d i n d i c a t e s t h a t t h e c i r c u i t c o u r t d i d n o t abuse 

i t s d i s c r e t i o n i n i t s method o f c o n d u c t i n g v o i r d i r e 

e x a m i n a t i o n . The c i r c u i t c o u r t a l l o w e d t h e v e n i r e m e m b e r s t o 

be q u e s t i o n e d i n p a n e l s o f 18, and b o t h s i d e s were a l l o w e d 

ample o p p o r t u n i t y t o q u e s t i o n t h e v e n i r e m e m b e r s . M i l l e r has 

f a i l e d t o p o i n t t o any i n d i c a t i o n i n t h e r e c o r d t h a t he was 

d e n i e d a f a i r o p p o r t u n i t y t o q u e s t i o n v e n i r e m e m b e r s o r t h a t he 

was p r e v e n t e d f r o m d i s c o v e r i n g i n f o r m a t i o n r e l a t i n g t o m e d i a 

e x p o s u r e t h r o u g h q u e s t i o n i n g . A c c o r d i n g l y , M i l l e r has n o t 
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e s t a b l i s h e d t h a t t h e c i r c u i t c o u r t a b u s e d i t s d i s c r e t i o n i n 

t h e manner i n w h i c h i t c o n d u c t e d v o i r d i r e . 

F o r t h e f o r e g o i n g r e a s o n s , t h e judgment o f t h e c i r c u i t 

c o u r t i s a f f i r m e d . 

AFFIRMED. 

W i s e , P . J . , and K e l l u m and M a i n , J J . , c o n c u r . W e l c h , J . , 

c o n c u r s i n t h e r e s u l t . 
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