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PER CURIAM.

We have on gpped the judgment and
sentence of the trid court imposing the death
pendty upon agppellant Jason James Mahn.
We have jurisdiction. Art. V, § 3(b)(1), Fla.
Cong. We &ffirm Mahn's fird-degree murder
convictions but vacate the sentences of degth
and remand with directions that the trid court
impose a sentence of life imprisonment
without digibility of paole for twenty-five
years for Debra Shanko's killing and conduct
a new sentencing proceeding for Anthony
Shanko's murder.

FACTS

Jason Mahn was convicted of killing his
faher's livelin girlfriend and her son. Mahn
was ningteen years old a the time of the
killings ~ The record reflects tha Mahn's
parents divorced in 1974 in Wisconsn when
he was less than one year old and he had no
further contact with his father, Michael Mahn,
until 1992 when Mahn turned eighteen and
moved from Texas to Pensacola, Florida, in an
attempt to form a rdationship. Mahn sayed at
his father's house, on and off, for four months
during the next year, as he attempted to
support himsdf, sharing the home with his

father, his fathe’'s longtime girlfriend, Debra
Shanko, and her fourteen-year-old son,
Anthony Shanko. Mahn's attempt to reconcile
with his father faled and culminated in the
killings here. Mahn was charged and found
guilty of two counts of first-degree murder and
one count of armed robbery and was acquitted
of crudty to animds and crimind mischief
charges.

On April 1, 1993, after an extended
absence, Mahn moved back into the home of
his father. Michadl had purchased a car for
Mahn but the car had to be sold because Mahn
could not pay the repar bills. The car was
taken from Mahn and delivered to the new
owner that day after Mahn got off work from
a nearby restaurant. That night, Mahn's father
left the house between 9:30 and 9:45 p.m. to
go to the Carousd Lounge. At tha time,
Mahn was in his room, Anthony was adeep,
and Debra was exercisng with weghts in her
bedroom.

Michael Mahn returned home at
goproximately 1 am. on April 2, 1993. He
immediately noticed that Debra's car was
gone, the garage door was open, and the front
door of the house was unlocked and dightly
open, Mr. Mahn entered the house, observed
bloodstains on the floor and walls, and found
Debra's body lying across the halway. Mr.
Mahn heard Anthony cal out from the master
bedroom “she'sdead . . , Mahn did it . . [c]all
911.” When he got to the bedroom, Mr. Mahn
found Anthony dive but severdy injured from
severd stab wounds. Before being placed in
an ambulance, Anthony told a police officer
tha Mahn was his assalant. Anthony was
immediately prepared for surgery a the
hospital, but he died of cardiac arrest.




Anthony’s autopsy reveded sx stab wounds
with one fata blow to the chest. Debra had
numerous stab wounds, five of which were
potentidly fad. The medicd examiner
concluded that Debra "[e]ssentially bled to
death. "

Mahn was subsequently arrested in
Oklahoma and made two dStatements to the
Oklahoma policee. He confessed to the
murders, explaining that he acted out of hate
and frudration with his father. In one of the
gatements, he dso indicated that he was on
drugs a the time of the offenses. He told
police that he walked into Anthony’s bedroom
around 11 p.m. and stabbed him with a knife
he had obtaned from the kitchen. When
Anthony screamed, Debra came into his room
and Mahn stabbed her dso. He attempted to
flee but could not find the keys to his father's
ca. Debra, who was 4ill dive and hed
managed to return to her bed, told Mahn to
take her car and leave. Mahn then fled in
Debra's car, after bresking the car’s window
and taking with him $400 he found in her bank
bag in a drawer.

During the pendty phase, Mahn tedtified
in his own defense, describing the life of
physical and mental abuse he endured
beginning a an early age, and his drug abuse
which continued up until the murders. He told
the jury tha he was coming off an LSD-
induced high at the time of the murders and
that he acted out of spite agang his father.
He said he loved Debra Shanko, considered
her a friend, felt sorry for her death, and had
positive fedings toward Anthony Shanko aso.

Mahn's step-grandmother, Maxine Laue,
tedtified in detall about Mahn's troubled early
life and his unsdttling formative experiences.
She related that Mahn's father, Michad Mahn,
desarted Mahn and his mother when Mahn
was only three months old and never took any
interest in him theresfter. She adso tedtified
that his mother, Roxanne Thortis, constantly

abused him and dways conddered him a
burden. Among other things, Mahn's mother
openly used drugs in the house physcdly
abused her son, screamed a him congantly,
and engaged in sexud rdationships with a
series of men in the home, sometimes openly in
Mahn's presence.

Mahn's mother, Roxanne Thortis, gave
even more vivid and detalled evidence of
Mahn's abuse and deprived childhood as well
as her role in the abuse. She tedtified that they
lived in a least nine different places, and Mahn
was in and out of a lesst seven different
schools during his childhood. She sad that
Mahn was without a father figure throughout
his life. Mahn's mother beat him repeatedly
with a multitude of wegpons, induding a
wooden spoon, a bdt, and, on one occasion, a
lead pipe. Thortis tedtified that through the
numerous beetings he suffered, Mahn never
rased a hand to her. In addition to vividly
describing her own physica abuse of her son,
she detailed how her numerous boyfriends begat
Mahn, sometimes in tandem with her own
beatings of him. Thortis’s Sster, Reanne, dso
testified about the many times she saw her
gster beat Mahn, and confirmed that Mahn
was aways the passve victim in these violent
episodes, never driking back at his abusve
mother.

Three of Mahn's friends tedtified that he
continualy and excessvely abused drugs and
acohol after his recent move to Forida
Steven Comb tedtified that Mahn drank
adcohol heavily and together they frequently
used numerous drugs, including cocane at
least ten times and LSD four or five times
Eddie Peterson testified that Mahn drank every
day of the thirty-five to forty days Mahn lived
with him immediately before the murders.
David Keith Butler tedtified that Mahn used
LSD on a regular bads, in addition to usng
crack cocaine, acohol, and marijuana.

John Lewis Albritton was an attorney




who represented Mahn on a 1992 robbery
charge. He explained that Mahn was the
driver of the vehicle used after Mahn's friend
snatched a woman's purse in a Taco Bel
paking lot.  Albritton tedified that the
evidence did not indicate Mahn exerted any
force agang the robbery victim, and that
athough Mahn agreed to rob someone that
night, he said “no, lets not,” when his friend
indicated a willingness to physcdly attack the
victim in the process.

Dr. John Bingham, a mental hedth expert,
testified that Mahn's persondity and behavior
were congstent with someone who has abused
drugs, induding LSD. Dr. Bingham opined
that extensve use of various drugs over a
period of time could impar a person’s ability
to conform his conduct to the requirements of
the law.

Dr. Charles Thomas, a forensic
psychologist, aso evauated Mahn and closaly
andyzed his October 1991 suicide attempt.
Dr. Thomas testified that Mahn took
approximately one-hundred aspirin and four
Contac tablets, which he described as an
“indication of [Mahn'g impulsve type of
behavior, not really thinking of the
consequences of what he's doing, just focusing
on the activity a the moment of wha he
wants." He diagnosed Mahn as having an
antisocia persondity disorder, an extremdy
dysfunctional family background, and a
resulting propendty toward crimind behavior.
Dr. Thomas explained that the impulsve part
of Mahn's pesondity and aggressveness
toward others is a behavior “common in family
settings where there [are] no strong paternd
figures or no values that the individual
develops out of the family background.” He
concluded that Mahn was remorseful for his
actions, was not psychotic, and had symptoms
of a mentd disorder. Findly, Dr. Thomas
gated that he was unable to say whether those
symptoms impaired Mahn's ability to do right

and conform his conduct to the requirements
of the law, Dr. Thomas tedtified, however,
that Mahn “knew what he was doing a the
time of the offense and that he knew it was
wrong. " He aso opined tha Mahn “grosdy
exaggerated his symptoms.”

The State's rebuttd expert witness, Dr.
James Larson, a dlinicad psychologis, tedtified
that Mahn did not have any type of mentd
dissee or infirmity. He dated that Mahn
denied using drugs or acohol on the day of the
murders and denied having ddusons or
hdlucinations during the murders. Dr. Larson
related that Mahn showed no sgns of forma
thought disorder and was in touch with redlity.
Dr. Lasen administered three psychologica
tests to Mahn which produced a “maingering”
profile, i.e, “an individud who is trying to
ether gregtly exaggerate his symptoms or
completely make up a mentd disorder.”
However, Dr. Larsen acknowledged that “no
onetest. .. can answer that kind of question
[about] mdingering and the decison about
malingering is redly a professond judgment.”
Larson also acknowledged that Mahn's
dysfunctiond family background played a role
in the murders.

After deiberation, the jury recommended
life imprisonment for the murder of Debra
Shanko and a death sentence for the murder of
Anthony Shanko by a vote of eight to four.
The trial court overrode the jury’s
recommendation of life imprisonment for
Debra Shanko's murder and sentenced Mahn
to death. ! The trid court aso sentenced Mahn

‘For cach murder, the trial court found in
aggravation: (1) the defendant had been convicted of a
prior violent felony, section 92 1.14 1 (S)(b), Florida
Statutes (1993); (2) the murders were especially heinous,
atrocious, or cruel, scction 92 1.14 1(5)(h), Florida
Statutes (1993); and (3) the murders were committed in
a cold, calculated, and premeditatcd manner without any
pretense of moral or legal justification, section




to death for the murder of Anthony Shanko.
Mahn recelved a seventeen-year sentence for
the armed robbery.
APPEAL
Mahn raises thirteen dlaims on appeal.?

921.141(5)(1), Florida Statutes (1993). The court found
the following nonstatutory mitigating factors and
accorded them substantial wdight: (1) defendant’s family
background; and (2) abuse of the delendant by his
parents. The court found the following nonstatutory
mitigating factors and accorded them little weight: (1)
defendant’s remorse; (2) defendant’s potential for
rehabihitation; (3) defendant’s mental problems that do
not reach the level of datutory mitigating factors, and (4)
defendant’s voluntary confession. Finally, the court gave
no weight to the alleged alcohol and drug use/dependency
nonstatutory mitigating factor,

Mahn's clams ae as follows ( 1) the trid court
crred in permitting appellant’s restraint during portions
of the trial by use of a remotcly gctivated electric stun
device; (2) thetrial courterred insubmitting the charge
of robbery to the jury based on insufficient evidence; (3)
the trial court erred in finding that the homicides of
Anthony and Debra Shanko were cold, calculated, and
premeditated; (4) the trial court erred in finding that the
homicides of Anthony and Debra Shanko were heinous,
atrocious, or cruel; (5) the tria court erred in relying on
appellant’s 1992 robbery conviction to support the *“prior
violent felony” aggravating circumstance; (6) the trial
court erred in rejecting as statutory mitigators that
appellant sutfered from an extreme mental or emotional
disturbance at the time of the homicides and that
appellant’s capacity to appreciate the criminality of his
acts was substantially impaired; (7) the trial court erred
in failing to give sufficient weight to appellant’s mental
problems as a nonstatutory mitigating circumstance; (8)
the trial court erred in rejecting appellant’s age of twenty
years old as a statutory or nonstatutory mitigating
circumstance; (9) the trial court erred in rejecting
appellant’ s drug and al cohol abuse as a nonstatutory
mitigating circumstance; (10) the trial court erred in
overriding the jury’s recommendation of a life sentence
for the homicide of Debra Shanko; (11) the death
sentence is a disproportionate penalty in this case; (12)
the trid courtt ered in giving the standard jury instruction
to define the cold, calculaicd and prcmceditated
aggravating circumstance; (13) the trial court erred in
giving the standard jury ingtruction to define the heinous,

We resolve severd cdams summarily.3 We
address the remaining issues in turn.
GUILT PHASE
Sufficiency_of Evidence of Robbery
Mahn does not chdlenge the sufficiency
of the evidence for the murder convictions but
assarts that the trid court erred in submitting
the armed robbery charge to the jury. Mahn
contends that the evidence is undisputed that
he only discovered the money he dlegedly
took in the armed robbery while looking for
car keys and that he took the money and one
of the family cars as an *“afterthought”
folowing the killings

Mahn argues, and we agree, tha the
evidence fails to establish an intent to commit
a robbery or theft at the time of the homicide.
He points out that there was no evidence that
the crimes were motivated by a desre to take
property. The evidence reflects that Mahn
took the money and automobile after the
homicides in a desperate and frenzied effort to
flee. Although the jury found Mahn guilty of
robbery, the jury also indicated, when polled,
that the murder convictions were based on a
premeditation theory, not a fdony murder
theory. Importantly too, the trid judge, after
the pendty phase, specificaly found the taking
of the car and money to be an “afterthought,”
and he concluded the evidence did not support
the aggravating circumstance thet the homicide
was committed during a robbery. See
Knowles v. State, 632 So. 2d 62, 66 (Fla

atrocious, or cruel aggravating circumstance.

3Claim (1) is procedurally barred as it was not
properly preserved for appellate review, but assuming
arguendo that it was, wc lind no error. Davisv. State,
461 So. 2d 67 (Yla 1984), cert. denied, 473 1].5. 913
(1985). Claim ( 13) has been previously rejected by this
Court and does not merit additiona discussion. The State
raiscs four claims on cross-appeal. Cross-claims (1) and
(2) are mooted by our affirmance of Mahn's first-degree
murder convictions.




1993); Clark v. State, 609 So. 2d 5 13, 5 15
(Fla. 1992).

Recently, in Jones v. State, 652 So. 2d
346 (Fla 1995), we agan explaned the
requirement that the threst or force eement of
robbery be pat of a continuous series of
events with the taking of the property. We
reaffirmed that:

Robbery is “the taking of money or
other property which may be the
subject of larceny from the person or
cusody of another when in the
course of the taking there is the use
of force. violence. assault. or nutting
in fear.” § 812.13(1), Fla. Stat.
(1989) (emphasis added). An act is
consdered “‘i

in the course of the
taking' if it occurs ether prior to,
contemporaneous with, or
subsequent to the teking of the
property and if it and the act of
taking condiitute a continuous series
of acts or events” § 812.13(3)(b),
Fla. Stat. (1989). Thus, ataking of
property that otherwise would be
considered a theft constitutes
robbery when in the course of the
taking either force, violence, assaullt,
or putting in fear is used. We have
long recognized thet it is the dement
of threst or force that distinguishes
the offense of robbery from the
offense of theft. Rova v. State, 490
So. 2d 44, 46 (Fla 1986), receded
from on other grounds, Tavlor v.
State, 608 So. 2d 804 (Fla. 1992);
Montsdoca v. State, 84 Fla. 82, 93
So. 157 (1922). Under section
8 12.13, the violence or intimidation
may occur prior to,
contemporaneous with, or

subsequent to the teking of the
property so long as both the act of

violence or intimidaion and the
taking conditute a continuous Sseries
of acts or events.

652 So. 2d at 349. Further, while the taking
of property after the use of force can
sometimes establish a robbery, id., we have
held that taking of property after a murder,
where the motive for the murder was not the
taking of property, is not robbery. Knowles,
632 So. 2d at 66; Clark, 609 So. 2d at 5 15;
Parker v. State, 458 So. 2d 750, 754 (Fla
1984).

In Jones, we reected the defendant’s
“afterthought” argument, noting that the
evidence edtablished that after murdering his
employers, Mr. and Mrs. Nestor, Jones rolled
Mr. Nestor over in order to take his wallet and
sometime thereafter rifled through Mrs.
Nestor’s purse and took some vauables. 652
So. 2d a 350. Ultimately, we found Jones
datement to an attending nurse that he killed
“those people’ because they “owed” him
money, digpodtive of his “afterthought” clam.
1d.

In contragt, we conclude here that the
homicides did not occur because Mahn wanted
to take $400 and a car. Mahn did not know
the money was in the house; insead he found
it while trying to find a key to a ca. He
wanted the car to flee the scene of the
murders. Additionaly, if taking a car had been
his origind motive, he could essly have
accomplished this a dmogt any time since he
lived in the same household. Ingtead, the
homicides appear to have been the product of
Mahn's mental and emotiond disturbance and
prompted by jedlousy for his father’s attention.
He took the money and car after the violence
to effect his escape from the scene. We find
that a robbery was not proven beyond a
reasonable doubt. See State v. Law, 559 So.
2d 187, 188 (Fla. 1989) (“A moation for
judgment of acquittd should be granted in a




circumgtantial evidence case if the date fals to
present evidence from which the jury can
exclude every reasonable hypothesis except
thet of guilt. ")

Nevertheless, the State asserts that it
produced evidence that “to effect his motive of
getting revenge on his father, Mahn planned to
kill the victims and stedl his father's Corvette.”
Thus, the State argues that the robbery and
murders were part of a preconceived design or
plan. To that end, the State directs us to
Mahn's second videotaped interview with the
Oklahoma police. In the interview, Mahn
dated that [immediatdly in the aftermath of the
murders] “I tried to take my dad’s Corvette
firg, but I couldn’'t find the keys. Debbie just
said take my car and get out of here.” We are
unconvinced by the Stat€'s argument,

The context of the above passage was
Mahn's actions after the murders. Mahn never
indicated that he made this determination
before the murders as pat and parce of an
overdl desgn. Smilarly, when questioned by
the State during the pendty phase, Mahn
dated that he did want to take his father's
Corvette after the murders, but clearly stated
that was not one of the reasons the murders
occurred. Thus, there is no proof that Mahn
intended to ged dther his father's car or
Debra's car prior to the murders.

Likewise, we find that a reasonable
hypothesis exigs that Mahn did not intend to
stedl Debra’s money prior to the murders. The
State relies on Michad Mahn's testimony that
Debra “dways carried her money in a bag and
that it was on the dresser in plan view.”
However, that fact does not establish that
Mahn ether knew the moneybag was in his
father’s bedroom that night or that he intended
to sed it. Furthermore, snce Mahn tedtified
that he tried to take his father’s keys firgt, and
then presumably flee, he would have no reason
to take Debra's car keys and the moneybag if
he dready had his father's keys.  That

reasonably leads to the concluson that Mahn
took the moneybag as an dfterthought in
conjunction with his taking of Debrd's keys, as
he indicated in his statements to the police.

Accordingly, we find that the trid court
erred in submitting the armed robbery charge
to the jury. Law. Therefore, we reverse
Mahn's conviction on this count and remand
with directions that this conviction be reduced
to grand theft.

PENALTY PHASE
CCP Aggravating. Circumstance

Mahn contends that the tria court erred in
finding in its sentencing order that the cold,
caculated and premeditated (CCP) aggravator
was proven beyond a reasonable doubt. Aswe
stated in Geralds v. State, 601 So. 2d 1157,
1163 (Fla. 1992), "[t]lo establish the
heightened premeditation required for a
finding that the murder was committed in a
cold, caculated, and premeditated manner, the
evidence must show that the defendant had a
‘careful plan or prearranged design to kill.*’
(quoting Rogersv. State, 5 11 So. 2d 526, 533
(Fla. 1987), cet. denied, 484 U.S. 1020
(1988)). Our review of the record reveds no
such advance planning or preconceived design
to kill Debra and Anthony Shanko.*

Asin Geads, the State' s evidence on this
isue is drcumdantid. Therefore, “to satidfy
the burden of proof, the circumstantial
evidence must be inconsistent with any
reasonable hypothess which might negate the
aggravating factor.” Id. a 1163. Mahn has
advanced such a reasonable hypothesis, that he
was jedlous, depressed, and impulsively struck
out at the presumed objects of his resentment.
In its brief, the State theorizes that Mahn killed

*Mahn adso assarts as error the giving of a CCP
jury ingtruction wc declared unconstitutional in Jackson
v. State, 648 So. 2d 85, 90 (FHa 1994). Because wc arc
reversing on the finding of CCP in this case, that issue is
moot.




Anthony “to get revenge on his father, the red
object of hishatred."™ Consequently, even the
State suggests that Mahn acted emctionaly
out of unresolved hate for his father. Such
actions are dso consgent with Dr. Thomas
assessment of Mahn's “impulsve type of
behavior, not really thinking of the
consequences of what he's doing, just focusing
on the activity a the moment of wha he
wants.” See Stano v. State, 460 So. 2d 890
(Fla. 1984) (explaining CCP primarily pertains
to perpetrator's stae of mind, intent, and
motivation), cert. denied, 47 | US 111
(1985). This rash and spontaneous killing
evidenced no andyticd thinking, no conscious
and well-developed plan to kill. Thus, we find
insufficient evidence of the heightened
premeditation required to establish beyond a
reasonable doubt a finding of CCP.
Furthermore, Mahn's actions cannot be
described as cold and calculating, as the CCP
aggravaing circumstance is usudly, but not
excusvey, goplied to “those murders which
are characterized as execution or contract
murders or witness-dimination murders”
Herring v. State, 446 So. 2d 1049, 1057 (Ha),
cert. denied 469 U.S. 989 (1984), receded
from on othkr mounds, Rogers v. State, 511
S0. 2d 526 (Fla. 1987); see also Hansbrough
v, State, 509 So. 2d 1081 (Fla 1987); Bates v.
State, 465 So. 2d 490 (Fla. 1985). Thereis no
evidence that Mahn acted in the deliberate,
professond, and coldly cadculaing manner
that is required to establish this aggravator.
The evidence reflects that Mahn, using hadtily
obtained wegpons of opportunity, carried out
the attacks in a haphazard manner, driking out
a Debra, for example, when she confronted
him tier the attack on Anthony, and then fled
in a panic. Therefore, we conclude that as a
matter of law, the CCP aggravator cannot be

5See Appellee's Answer Brief at 72.

sustained on these facts. Accordingly, we find
that the tria court abused its discretion in
finding the CCP aggravator applied to these
killings. Moreover, because the State argued
that the CCP eements were established during
its closing pendty phase argument® and the
jury recommended a death sentence for
Anthony’s murder by a vote of eight to four,
we cannot conclude that the error is harmless
beyond a reasonable doubt. State v. DiGuilig,
491 So0.2d 1129 (Fla. 1986); cf. Lara v. State,
699 So. 2d 616, 618-19 (Fla. 1997) (finding
unconditutiona CCP jury ingtruction was not
harmless error where defendant presented
subdantid  mitigeting  evidence,  induding
expert testimony on past persondity disorders
and current borderline disorder, and jury voted
sven to five in favor of desth sentence);
compare Pietri v. State, 644 So. 2d 1347,
1353-54 (Ha 1994) (concluding that tria
court’s erroneous finding of CCP aggravator
was harmless eror because three other
aggravators supported the desth pendty and
there were no mitigating factors).
HAC Aggravating Circumstance

We conclude the trid court did not abuse
its discretion in finding the HAC aggravetor.
Although Mahn dams he did not ddiberady
inflict pan and thought the initid gabbings

6At the close of her comments on CCP, the
prosecutor stated:

It was cold, it was calculated and it
was premeditated. It was so
premeditated that he had it planned in
his mind as to how they would react.
He thought that he could stab them
once and they would die. But they
didn't, His plan wes to stab them once
and kill them. But hc didn’t succeed.
| le calculated it and thought about it
to such a degree that he even planned
their reactions. So it's clear that [thig]
is an aggravating factor that applies to
this particular case.




would cause death quickly, the record reflects
that Debra Shanko was stabbed numerous
times, sustained some defensive wounds, and
was 4ill dive when Mahn fled the scene. The
record aso confirms that Anthony Shanko was
stabbed numerous times and sustained severd
defensve wounds  Although initidly adeep
when attacked, Anthony’s defensve wounds
demongrate he awoke during the attack and
attempted to fend off further stabbings.

Congdering these circumstances, we find
no eror in the triad court’s findings that the
murders were heinous, atrocious, or crud.
See Geralds v. State 674 So. 2d 96 (Fla),
cat. @med 117 S. Ct. 230 (1996) Allen v,
State, 662 So. 2d 323 (Fla. 1995); Pittman v,
State, 646 So. 2d 167 (Fla 1994), cert.
denied, 514 U.S. 1119 (1995); Haliburton v
State, 561 So. 2d 248 (Fla 1990), cert.
denied, 501 U.S. 1259 (1991).

Prior Violent Feonv

Mahn argues that the trial court
erroneoudy found his 1992 robbery conviction
to support the prior violent feony aggravating
circumstance. As we dated in Lewis v. State,
398 So. 2d 432,438 (Fla. 1981), the finding of
a prior violent fdony conviction aggravator
only ataches “to life-threstening crimes in
which the perpetrator comes in direct contact
with a human vietim. "’

However, dthough we agree with Mahn
that his robbery conviction was improperly
used as a prior violent felony conviction
aggravator, we aso agree with the State that
this conditutes harmless error snce Mahn's
contemporaneous ~ convictions for two
homicides satidfy the aggravating circumstance
for each of the homicides. Windom. v. State,
656 So. 2d 432, 440 (Fla) (reaffirming

"We have also recently held in Robinson v.
State, 692 So. 2d 883 (Fla. 1997), that purse snatching is
not a crime of violence sufficient to constitute robbery.

previous holdings that *“contemporaneous
convictions prior to sentencing can qudify as
previous convictions in multiple conviction
Stuations’), ceart. denied, 116 S. Ct. 571
(1995).
Menta/Emotional Digturbance
as_ Statutorv Mitigetion

The trid court found that no datutory
mitigating circumgtances were established.
The court found the following nongatutory
mitigating factors and accorded them
subgtantid  weight: (1) defendant’'s  family
background; and (2) abuse of the defendant by
his parents. The court found the following
nongatutory mitigating factors and accorded
them little weight: (1) defendant’s remorse; (2)
defendant’s potentiad for rehabilitation; (3)
defendant’s mentd problems that do not reach
the level of datutory mitigating factors, and
(4) defendant’s voluntary confesson. Findly,
the court gave no weight to the aleged acohol
and drug use/dependency nongtatutory
mitigating factor asserted by the defendant.

Mahn contends that the tria court erred in
not finding as dautory mitigators that he
uffered from an extreme mental or emotiond
disturbance at the time of the homicides and
that his cagpacity to gppreciate the crimindity
of his acts was subgtantialy impaired. See §
921.141(6)(b), (f), Fla. Stat. (1993). We
disagree. The evidence was conflicting on this
issue, even among the experts. Our review
reveds sufficient competent evidence in the
record to support the trid court’s finding that
these dautory mitigators do not apply.

Camppell v.. State, 571 So, 2d 415, 419 n.5
(Fla. 1990);, Cook v. State, 542 So. 2d 964
(Ha 1989). Therefore, we find no error.

For the same reasons cited above, we find
no ause of discretion in the trid court's
according of little weight to Mahn's mentd
problems as nongtatutory mitigation. Scull v
State, 533 So. 2d 1137 (Fla. 1988), cert.

denied, 490 U.S. 1037 (1989).




Ape as a Mitigating Factor
Mahn assats that the trid court ered in

not finding his age a a mitigaing
circumstance. He maintains that he is
immeature for his years and has never become
an independent, df-sufficient adult. As
evidence of his immaturity, Mahn points to his
inveterate drug and dcohol abuse, lifdong
menta and emotiona ingtability, poor school
higory, and poor employment record. The
State responds that none of the evidence
adduced at trid linked his age to anything that
would mitigate his actions,

We have long held tha the fact that a
defendant is youthful, “without more, is not
sgnificant.” Garcia v. State, 492 So. 2d 360,
367 (Fla.) cert. denied, 479 U.S. 1022 (1986).
Therefore, if a defendant’'s age is to be
accorded any dgnificant weight as a mitigating
factor, “it must be linked with some other
characterigic of the defendant or the crime
such as immaturity.” Echols v. State, 484 So.
2d 568, 575 (Fla. 1985); see also Sms v,
State, 68 | So. 2d 1112, 1117 (Fla. 1996)
(finding that “without more” defendant’s age
of twenty-four was not a statutory mitigator
snce no evidence showed that his “mentd,
emotiond, or intdlectua age was lower than
his chronologicd age’). In this case, we
conclude that the trial court abused its
discretion in refusng to condgder Mahn's age
as a datutory mitigator because, unlike the
defendant in Sims, there was much “more”’
than Mahn's chronological age to be
consdered and which should have compdled
the trid court to link those factors to his age
or maturity as mitigation. Echols, 484 So. 2d
a 575. Instead, the trid court reected the
dautory age mitigator by finding as follows in
its sentencing order:

The double murder took place on the

Defendant’s 20th birthday.® None of
the doctors that testified said that the
Defendant was retarded. The
Defendant had recently received his
GED. The Defendant knew the
difference between right and wrong.
The Defendant’s age at the time of
the crime is not a mitigeting factor.

However, the record shows that Mahn was far
from a normd nineteen-year old boy a the
time of the killings. Raher, Mahn had an
extensve, ongoing, and unrebutted history of
drug and adcohol abuse, coupled with lifdong
mentd and emotiond  instability.” Mahn's
unrefuted, long-term substance abuse, chronic
mentd and emotiond indability, and extreme
passvity in the face of unremitting physica
and menta abuse provided the essentid link
between his youthful age and immaturity
which should have been considered a
mitigating factor in this case. Cf. Campbell v.
State, 679 So. 2d 720, 725-26 (Fla. 1996)
(finding trial court erred in not giving
requested jury instruction on age as a
mitigeing  circumstance  when  expert
psychologica testimony linked defendant’s age
of twenty-one with his “sgnificant emotiond
immaturity”). Therefore, we find that the trid

8By his own testimony, Mahn confessed to
committing the killngs a approximately 11 p.m. on April
1, 1993. Hc was nineteen years old at the time. He
turned twenty the next day, April 2, | 993. Therefore, the
trial court was techmically incorrect.

%Under the laws of this and most states, Mahn
could not legally drink alcohol until the age of twenty-
one. Legislatures have clearly made the policy choice
that people under that threshold age are generally too
immature to use alcohol responsibly. Therefore, if that
presumption is considered in conjunction with Mahn’s
considerable substance abuse and mental health

problems, there is little doubt that his chronological age
should have been considered a mitigating factor.




court abused its discretion in rgjecting Mahn's
age as a dautory mitigating circumstance,
Drug and Alcohol Abuse as
Nonstatutory Mitigation

We have repeatedly stated that
"[wlhenever a reasonable quantum of
competent, uncontroverted evidence of
mitigation has been presented, the trid court
mugt find that the mitigating circumgtance has
been proved.” Spencer v. State, 645 So. 2d
377, 385 (Fla. 1994) (citing Nibert v. State,
574 So. 2d 1059, 1062 (Fla. 1990)). A tria
court may only rgect the proffered mitigation
if the record provides competent, substantial
evidence to the contrary. Spencer; Nibert;

Kight v. State, 512 So. 2d 922, 933 (Fla
1987).

Based on those standards, we also agree
with Mahn that the trid court ered in giving
no weght to his uncontroverted history of
drug and acohol abuse as a nondatutory
mitigating crcumgance. See Clark v. State
609 So. 2d 513, 516 (Fla 1992) (finding
defendant’s extensve hisory of substance
abuse ocondituted  srong  nongtatutory
mitigation). This is especidly true consdering
that the trial court acknowledged the
uncontroverted evidence in its sentencing
orders that Mahn “began drinking acohol a a
very young age and would get drunk and fight
and cause trouble mogt of his life . [and] has
used al sorts of illegd drugs in the past.” In
this case, Mahn's tesimony and his prior
datements are inconsstent as to whether he
was actudly under the influence of drugs or
alcohol at the time of the murders.
Neverthdess, we find no bass in the record for
the trid court's characterization that the
“evidence , . . is dea” that Mahn was not
under the influence of drugs or dcohal a the
time.

Moreover, and contrary to the statements
in the sentencing orders here, evidence that
Mahn was “not under the influence of drugs or
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acohaol” when committing the offenses is not
the correct standard for determining whether
long-term substance abuse is mitigating. In
Ross v, State 474 So. 2d 1170, 1174 (Fla
1985), we found the defendant’s past drinking
problems, among other things, to be
“collectively . a ggnificant mitigating factor”
even though the defendant himsdf tedtified he
was “cold sober” on the night of the murder.
Accord Penn v. State, 574 So. 2d 1079 (Fla.
1991) (defendant’'s heavy drug use was
gonificant mitigation); Songer_v. State, 544
So. 2d 1010, 1011 (Fla. 1989) (finding severd
mitigating circumstances “paticularly
compelling, " incdluding unrebutted  evidence
defendant’s “reasoning abilities were
subgtantialy impaired by his addiction to hard
drugs’). Therefore, we find that the trid court
ered in faling to give Mahn's extensve and
uncontroverted history of drug and acohal
abuse appropriste weight as a nongatutory
mitigeting crcumstance.  Spencer; Nibert; cf.
Walker v. State, 22 Fla. L. Weekly S537,
S544 (Ha Sept. 4, 1997) (finding trid court
erred in rejecting defendant's abusve
childhood as nondatutory mitigation and
giving it no weight despite trial court’s
acknowledgment that evidence supported
mitigator's  existence).
Jury Override

Mahn contends that the tria court erred in
overriding the jury’s recommendation of life
for Debra Shanko's murder. In Tedder v.
State, 322 So. 2d 908 (Fla. 1975), we
edtablished the standard for a trid court's
override of a jury recommendation of life
imprisonment and held that in order “to sugtain
a sentence of death following a jury
recommendation of life, the facts suggesting a
sentence of death should be so clear and
convincing that virtualy no reasonable person
could differ.” Id. at 910.

Under that standard, taken individualy
and certainly in the aggregate, we agree with




Mahn tha the jury could have reasonably
believed that the subgtantid evidence of
mitigeting circumstances presented in this case
judified a life sentence. As we have dated
regarding mitigating testimony, even though
“some reasonable persons might disbdieve
portions of this testimony, we have no doubt
that other reasonable persons would be
convinced by it.” Carter v. State, 560 So. 2d
1166, 1169 (Fla. 1990). This holds even if
based on nondatutory mitigation. Irizzary v,
State, 496 So. 2d 822 (Fla. 1986).  Smilaly,
the jury could have found that Mahn sruck
out impulsvey and to hurt his neglectful
father by dtriking out at the teenage son of the
faher's girlfriend, and griking out impulsvely
at the son’'s mother when he was caught in the
act.

Even if the jury did not accept the
uncontested testimony of Mahn and his friends
about his extensve substance abuse higtory,
the jury certainly could have placed substantia
weight, as did the trid court, on Mahn's
dysfunctiona family background, lack of
parenting, and history of childhood abuse,
That evidence was presumably al the more
powerful and persuasive congdering that one
of the main abusars, Mahn's mother, testified
a length to her own and others physica and
menta abuse of her son.  Significantly, as with
Mahn's drug and acohol abuse, the State did
not controvert Mahn's long history of physica
and mental abuse & home.

Our prior decison in Amazon v. State,
487 So. 2d 8 (Fla), cert. denied, 479 U.S. 914
(1986), is closdly analogous to this case, if not
more egregious on its facts. In Amazon, the
nineteen-year-old defendant broke into his
next door neighbor’s house, raped the mother,
and then eventually murdered both the mother
and her deven-year-old daughter. Amazon
was convicted of first-degree murder on both
counts, sexud battery, and burglary. Id. at 10.
After the jury recommended life sentences on
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both counts, the trial judge found no
mitigeting  factors, overrode the advisory
sentence and sentenced Amazon to desth. 1d.
Upon appedl, we reversed the death sentences,
being “persuaded that the jury could have
properly found and weighed mitigating factors
and reached a vaid recommendation of life
imprisonment.” Id. a 13. Reevant to our
review in the ingant case are the following

findings

There was some inconclusive
evidence that Amazon had taken
drugs the night of the murders
stronger evidence that Amazon had
a history of drug abuse, and
testimony from a psychologist
indicated Amazon was an “emotiond
cripple’ who had been brought up in
a negative family setting and had the
emotiond maturity of a thirteen-
year-old with some emotional
development at the leve of a one-
year-old. Age could dso be found
as a mitigating factor.  Although
Amazon was nineteen, an age which
we have held is not pa s a
mitigating factor [,] the expert
testimony about Amazon's
emotiond maturity suggests that the
jury could have properly found age a
mitigeting factor in this case.

Id. (citation omitted). Obvioudy, Amazon
presents strong pardlds to this case.

We conclude tha the jury's
recommendation of life for the murder of
Debra Shanko was not so unreasonable as to
permit the trid court to override the jury’'s
recommendation. See dso Estv v. State, 642
So. 2d 1074, 1080 (Fla. 1994), cert. denied,
514 U.S. 1027 (1995) (concluding jury
override was improper where, despite CCP
and HAC aggravators, “jurors could have




relied on the [substantial mitigation]
established in the record to recommend a life
sentence’).
CROSS-APPEAL
Feony Murder Aggravating Circumstance

The State contends that the trid court
erred in not finding the combined aggravating
factors of murder in the course of a robbery
and murder for pecuniary gain. However, we
find that the triad court did not abuse its
discretion in rgecting this aggravetor. In its
sentencing order the court accepted Mahn's
argument that his taking of the $400 was an
“dterthought” and “only incidentd to the
killing{s]." Moreover, Jones v, State, 652 So.
2d 346, 350 (Fla. 1995), a case the State relies
on, is distinguishable because there we rejected
the defendant’s “afterthought” argument
primarily based on his statement thet he killed
the victims because they “owed” him money.
In this case, Mahn made no comparable
datement, nor was there any evidence that
pecuniary gan was the motive behind the

murders.  Accordingly, we affirm the trid
court's regection of this aggravaing
circumstance,

Avoid Arrest/Prevent Lawful

Arrest Aggravating Circumstance

The State ds0 cdams that the trid court
ered in not finding that the murders were
committed to avoid arest. We have dated
that in gpplying the avoid arrest factor when
the victim is not a law enforcement officer,
drong proof of a defendant's motive is
required. Rilev v. State 366 So. 2d 19 (Fla
1978). Furthermore, it must be clearly shown
that the dominant or only motive for the killing
was witness eimination, Bates v. State, 465
So. 2d 490 (Fla. 1985); Oatsv, State, 446 So.
2d 90 (Fla. 1984).

Under those standards, we find the trid
court did not abuse its discretion in rgecting
this aggravator. In Mahn's dtatement to the
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Oklahoma police, he sad that after Debra
entered the room, “she tried to get me, and |
struck her too, stabbed her.” Thus, the tria
court did not abuse its discretion in concluding
in its sentencing order that “it cannot be said
that [the aggravating factorg have been
proven beyond a reasonable doubt.”
Therefore, we affirm the trid court’s rgection
of this aggravating circumstance.
CONCLUSION

In summay, we affirm Mahn's firg-
degree murder convictions, but remand with
directions that his sentence for Debra
Shanko's murder be reduced to a life sentence
without digibility for pardle for twenty-five
years. As to the murder of Anthony Shanko,
we reverse and remand for a new pendty
phase proceeding before a new jury. We dso
reverse Mahn's armed robbery conviction and
remand to the trid court with directions to
enter a judgment of conviction for grand theft
on that count and to sentence Mahn
accordingly.

It is so ordered.

KOGAN, C.J,, and OVERTON, SHAW and
ANSTEAD, JJ.,, concur.

HARDING, J,, concurs in part and dissents in
part with an opinion.

WELLS, J, concurs in part and dissents in
pat with an opinion, in which GRIMES,
Senior Justice, concurs.

NOT FINAL UNTIL TIME EXPIRES TO
FILE REHEARING MOTION AND, IF
FILED, DETERMINED.

HARDING, J,
dissenting in part.

concurring in part and

1 concur with the mgority opinion in al
respects except one. | would not reverse the
trid court's finding of the CCP aggravating




factor. | find there is dealy sufficient
evidence to support the trial judge's
concluson that CCP existed in this case
Therefore, 1 beieve this case should be
remanded to the tria judge in order to reweigh
the aggravaing and mitigating factors, in light
of the mgority opinion’'s andysis regarding the
age and drug and acohol abuse mitigating
factors.

WELLS, J, concurring and dissenting.

| concur as to the affirmance of the first-
degree murder convictions, 1 concur that the
trial judge’'s overide of the jury's
recommendation of life imprisonment for the
murder of Debra Shanko should be reversed
and remanded with directions that the sentence
be in accord with the jury’s recommendation.
| concur that the trid judge did not abuse his
discretion in finding HAC. | concur that the
trid court did not err in respect to the mentd
dautory or nongatutory mitigation.

| dissent as to the remainder of the
decison reversing the sentence of deeth for the
murder of Anthony Shanko. | would affirm
the jury’s verdict as to the robbery conviction.
The taking of the motor vehicle was part of
the continuous sequence of events in the
cimind episode sufficient for the jury to have
convicted on the robbery charge in accord
with this Court’'s decison in Jones v. State,
652 So. 2d 346 (Fla. 1995).

I dissent from the reversd of the trid
judge's finding of CCP. In his sentencing
order, the trid judge explained his finding:

2. The capitd fdony was a
homicide and was committed in a
cold, cdculated, and premeditated
manner without any pretense of
mord or legd judificaion.

The Defendant told severd
witnesses that he was jedous of
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the time his father gave to Debbie
and Anthony Shanko. Anthony
Shanko was in his own home, in
his own bed, under his own
comforter on his bed when the
Defendant went to the kitchen and
took two large kitchen knives.
The Defendant by his own
admisson sarted to stab Anthony
Shanko when Anthony was adeep
and stabbed him up to eight times
with one of the large kitchen
knives. The Defendant by his own
admisson waited until his father
left the house that night before he
committed the murder of Anthony
Shanko. The Defendat by his
own admission says Anthony
Shanko did not deserve this, but he
was mad that his father had sold
his automobile the day of the
murder because the Defendant had
defaulted upon his agreement to
maeke the automobile payments.
The evidence has established that
the Defendant’s father had a great
ded of love for Anthony Shanko.
The Defendant fdt that his father
was not there for him as a child
when he was growing up with his
mother. The Defendant by his
own admission stated that he had
thought about killing Anthony
Shanko, because he thought that
Anthony would die immediaidy
rather than fight and cry and
scream. The evidence does not
support nor does the Defendant
cam tha he had any mord or
legdl judtification, The aggravaing
circumstance was proved beyond a
reasonable doubt.




| conclude tha the trid judge's
determination that CCP applied was within his
discretion and in accord with this Court's
decision in Occhicone v. State, 570 So. 2d 902
(Fla. 1990). The mgority smply subgtitutes
its judgment for that of the trid judge, which
this Court said specificdly in Qg¢ehicone thet it
would not do in reference to this same
aggravator. Id. at 905.

I dissent from the mgority’s reversd of the
trial court’'s judgment on age as dHatutory
mitigation. Again, the mgority simply
subdtitutes its judgment for that of the trid
judge. | dissent from the mgority’s decison
that the trid judge erred in the weight he gave
to drug and acohol abuse as nongatutory
mitigetion, The mgority ignores the numerous
cases in which this Court has held thet the trid
judge must consider the evidence of
nongtatutory mitigation in the record, but the
weight to be given to that evidence as
mitigation is within the discretion of the trid
judge. Windom v. State, 656 So, 2d 432 (Fla.
1995); Campbell v. State, 571 So, 2d 415 (Ha
1990).

Since this case is being remanded for a
new sentencing trial, 1 dissent from the
affirmance of the trid court’'s not finding
murder in the course of a fdony based upon
the robbery of the vehicle.

| concur as to the affirmance of the trid
court’'s regection of the avoid-arrest
aggravator.

GRIMES, Senior Justice, concurs.
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