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Tony Egbuna Ford was convicted of capital nurder and
sentenced to death. Ford seeks a certificate of appealability
(COA) to appeal the district court’s denial of federal habeas
relief for five clainms. After considering Ford s request, the
court CGRANTS Ford a COA on the follow ng issues: (1) whether the
district court erred in determning that Ford' s trial counsel

provi ded effective assistance in advocating his request for the

Pursuant to 5TH QRoUT RULE 47.5, this Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THQRaUT
RULE 47.5. 4.



appoi ntnment of an expert in eyewitness identification, (2)

whet her the district court erred in determning that Ford was not
entitled to an eyewitness identification expert, and (3) whether
the district court erred in determning that Ford s appellate
counsel was effective despite his failure to raise a due process
claimbased on the trial court’s failure to appoint Ford an
expert.

The court DENIES a COA for Ford's claimthat he was entitled
to an evidentiary hearing to develop his claimthat the police
identification process was unconstitutionally suggestive. Ford
had an opportunity to develop the factual basis of his claim
about the identification process. Although Ford did not have the
assi stance of an expert, the state trial judge conducted an
evidentiary hearing on Ford s notion to suppress. During that
hearing, Ford s attorneys denonstrated the problens with the
photo spread. Even if the photo spread was suggestive, the
jury’s verdict resulted fromin-court identifications, not out-
of -court identifications using the photo spread. Ford has not
made a substantial show ng of the denial of a constitutional
right.

The court also DENIES Ford a COA on his claimthat the
district court erred by denying his request for discovery to
develop a Brady claim The new evidence Ford relies upon is too

specul ative to underm ne confidence in the jury’'s verdict. Even



if the prosecutor had the information that Ford seeks di scovery
about, there is no reasonable probability the result of the
proceedi ng woul d have been different. The district court did not
abuse its discretion in denying Ford s request for discovery.
Wth this matter resolved, the court ORDERS the clerk to set
this appeal for oral argunent. Although no further briefing is
required, the court will accept additional briefing if the
parties request |eave of court.
REQUEST FOR CERTI FI CATE OF APPEALABI LI TY GRANTED | N PART & DEN ED

| N PART.



