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OPINION

FACTS



The proof, as set forth in our supreme court’s decision, established the following:

On April 20, 1992, four young men, Damond Dawson, Tracey Johnson, Eric
Thomas, and Tommie Blackman, were sitting in a car in Dawson's driveway in
Memphis. Dawson was in the driver's seat, Johnson was in the front passenger seat,
Thomas was in the back seat behind Dawson, and Blackman was in the back seat
behind Johnson.

The [petitioner] and Carlito Adams, who knew Blackman, walked up to the
passenger side of the car. Adams pulled out a handgun and told Blackman to get out
of the car. When Blackman refused, Burns pulled out a handgun and went around to
the driver's side of the car. Blackman got out of the car and fled. Adams said "get
him,” and three or four more men appeared from behind hedges and fired at
Blackman.

Eric Jones, agefourteen, wasplaying basketball at Dawson'shousewith three
friends. Jones saw the men inthe car removing jewelry and pulling money from their
pockets. Seconds later, Jones saw Blackman running toward him. Amidst gunshots,
Jones and Blackman escaped to the back of the house; Jones three friendsran to an
adjacent yard. Once inside the house, Jones heard seven or eight more gunshots.

Mary Jones, Eric Jones mother, lived acrossthe street from the Dawsons. She
saw Adams shoot Johnson once in the chest. She saw Kevin Burns shoot Dawson
several times, walk to the front of the car, and then shoot Dawson again. Ms. Jones
unequivocaly identified Burns and stated that she got "areal good look in hisface"
as he ran toward her after the shootings.

Tracey Johnson died at the scene. Damond Dawson, who suffered five
gunshotsto his arm, buttocks, chest, and hip was alive when police arrived but died
after being transported to the hospital. Eric Thomas, who sustained gunshotsto his
chest and stomach, survived and made a photo identification of Kevin Burns two
days after theincident. Thomastestified that Burns and the others had "opened fire"
after robbing him and his friends of their jewelry and money. Thomas said that he
initially told police he had been shot by Adams, but explained that he believed he
was going to die and gave police the only name he knew, which was Adams.

On June 23, 1992, [the petitioner] was found in Chicago and arrested. After
being advised of hisrightsand signing awaiver, the[petitioner] gave astatement in
which he admitted hisrole in thekillings. He said that he had received a telephone
call from Kevin Shaw, who told him that four men had "jumped" Shaw's cousin.
Burns, Shaw, and four others intended to fight the four men, and Shaw gave Burns
a .32 caliber handgun. As the others approached a car with four men sitting in it,



Burns stayed behind. He heard a shot, saw a man running across the yard, and fired
three shots. He then left the scene with the other men.

After the guilt phase of thetrial, thejury deliberated and returned verdicts of
guilty for two counts of felony murder and two counts of attempted felony murder.
The trial moved into the penalty phase of the proceedings for the jury to determine
the punishment for each of the felony murder convictions.

Jonnie Dawson, mother of Damond Dawson, testified that Damond was the
youngest of her three children and seventeen years of age when he was killed. She
said he was a good son who was very good at athletics. The neighborhood had
changed after the killings; people locked their doors and were afraid. Ms. Dawson
testified that she no longer knew what it was like to be happy.

Brenda Hudson, mother of Tracey Johnson, testified that Tracey was the
oldest of her three children and twenty years of age when hewaskilled. He had been
working a Wal-Mart and saving money for his four-month-old daughter. Tracey's
death had greatly affected Ms. Hudson' other two children, Tracey'sgrandfather, and
Tracey's young daughter:

When you go over to her houseto see her, shehasapicturein
aframe and she will show you. She'll say, “thisis my father--thisis
my daddy, Tracey. He livesin God's house up in heaven.” And it's
hard for meto go see her alot because it breaks my heart to hear her

say that.

In mitigation, Leslie Burns, the [petitioner’s] mother, testified that the
[ petitioner] was twenty-six years of age and had twelve brothers and sisters. He had
graduated from high school and presented no disciplinary problemswhilein school.
The[petitioner’ 5] father, Reverend ObraCarter, testified that hisson had alwaysbeen
obedient and well-mannered. Phillip Carter, the [petitioner’ ] brother, testified that
the [petitioner] had been active in the church and had aways tried to avoid trouble.

Norman McDonald, the [petitioner’ s] Sunday School teacher, testified that
he had known Kevin Burnsfor severa years. According to McDonald, Burnswas a
"faithful” young man who had always attended church regularly. Mary Wilson, a
Captain with the Shelby County Sheriff's Department, and Bennet Dean, avolunteer
chaplain, bothtestified that Burnshad actively participatedinreligiousserviceswhile
in custody for these offenses.

The prosecution relied on two aggravating circumstances to seek the death



penalty for the felony murder convictions--that the [petitioner] knowingly created a
great risk of deathto two or more persons, other than the victim murdered, during the
act of murder, and that the murder had been committed for the purpose of avoiding,
interfering with, or preventing a lawful arrest or prosecution of the defendant or
another. Tenn. Code Ann. § 39-13-204(i)(3) and (6) (1997 & Supp. 1998). With
regard to thefelony murder of Damond Dawson, the jury imposed the death penalty
after finding that the evidence supported the "great risk of death" aggravating
circumstance and that this factor outweighed the evidence of mitigating factors
beyond areasonabl e doubt. With regard to the felony murder of Tracey Johnson, the
jury imposed a sentence of life imprisonment.

The trial court entered judgment in accordance with the jury's verdict. The
Court of Criminal Appeals affirmed the convictions and sentences for the offenses
of felony murder, but reversed the convictionsfor attempted felony murder based on
our opinion in Statev. Kimbrough, 924 S\W.2d 888 (Tenn. 1996). After our review
of the record and applicable authority, we affirm the Court of Criminal Appeals.

Burns, 979 SW.2d at 278-79 (footnote omitted).

POST-CONVICTION HEARING

Harold Archibald, a Shelby County attorney, testified that he and Clim Madlock, Jr., were
appointed to represent the petitioner at trial. Ther representation lasted for a period of
approximately seven months, during which time Archibald filed various motions requesting the
assistance of experts, including ballistic experts, sociologists, psychologists, and drug-addiction
experts. Archibald acknowledged that most of these motionswerefiledin anticipation of presenting
proof during the penalty phase of thetrial. Archibald and Madlock eventually withdrew as counsel
when Madlock discovered that he knew some family members of one of the victims. The petitioner
and hismother were informed of Madlock’ s acquai ntances, and “the mother decided that shedidn’t
want [Madlock and Archibald] on the case any more.” Senior and junior trial counsel succeeded
Archibald and Madlock as counsel of record. Archibald could not remember if he ever met with
successor counsel or provided them with a copy of hisfile.

Archibald stated that, during the course of his representation, he met with the petitioner
several times in jail to inquire about his family and background, specifically his educational
background. Counsel learned that the petitioner graduated from West Memphis Senior High School
in 1987 asan honor student and, | ater, attended Arkansas State University for half asemester. After
leaving college, the petitioner remained in Jonesboro, where he worked at a Shoney’ s restaurant.
The petitioner told Archibald that he al so had worked at two restaurantsin West Memphis and one
in Memphis and as a carpenter for a construction company. Counsel asked the petitioner about his
medical history, school activities, drug or alcohol use, and prior criminal convictions. The petitioner
responded that he had suffered a broken arm, had no conduct problems while in school, had prior
convictions for burglary and theft of property, had not used drugs, and had drunk beer on the date



of theincident. Archibald said hewould have sought further evaluation had the petitioner indicated
that he had a drug or acohol problem.

Archibald negotiated an offer on behalf of the petitioner for asentence of lifeimprisonment,
conveyed the offer to the petitioner, and explained the meaning of a sentence of life imprisonment.
Archibald further explained to the petitioner that he had the option of going totrial but that the State
would seek the death penalty. However, the petitioner elected not to accept the State' s offer.

During the course of his representation of the petitioner, Clim Madlock, Jr., learned that he
lived across the street from members of one of the victim’'s family and aso knew the victim.
Madlock immediately told co-counsel and they informed the petitioner who requested that they talk
to his mother and alow her to make the decision as to their continued representation. Madlock
stated that the petitioner’s mother did not want them to remain as counsel and, ultimately, they
withdrew from the case.

Madlock testified that he and Archibald had filed motions requesting expert assistance but
had withdrawn as counsel prior to the actual hiring of any experts. Madlock said that he “never
heard anything about” the petitioner’ shaving adrug or a cohol problem and that amental evaluation
was conducted out of an abundance of caution. The results of the evaluation showed that the
petitioner was competent and that an insanity plea could not be supported.

After the petitioner’s first counsel were relieved, senior and junior trial counsel were
appointed as successor counsel. At the time of his appointment, senior counsel was in private
practice, which was* ninety-five percent criminal.” Prior to entering private practice, senior counsel
had been a prosecutor in Shelby County for nine years, during which he handled as many as fifty
capital casesand proceeded to trial in about twenty-five. He had been appointed in as many twenty-
five capital cases, with approximately ten going to trial. Senior counsel said that only two of these
cases, one of which was the petitioner’s, resulted in conviction. He could not recall attending any
capital case exclusive seminars, athough he had attended seminars sponsored by the Tennessee Bar
Association or thelocal bar associationthat dealt with criminal law, including capital representation.
He said that he had reviewed the Tennessee capital case manual produced by the Tennessee
Association of Criminal Defense Lawyers.

Senior counsel testified that he and junior counsel shared equal responsibility for the entire
case “up until trial, and then [at] some point [they] divided the witnesses that [they] would handle
for tria both for the guilt and then for the sentencing stage.” Senior counsel explained that
sometimes they both met with the petitioner and, on other occasions, either he or junior counsel
visited the petitioner alone. Senior counsel said he met with Archibald and Madlock on four or five
occasions and they provided him with copies of the motions they had filed.

Senior counsel could not recall filing any additional pretrial motions other than the request
for aprivate investigator, which was granted, resulting in hisretaining Curtis Mull, aretired police
officer. Having employed him on numerous occasions, senior counsel related that it was Mull’s



practicetointerview all of thewitnessesidentified on the back of theindictment and fromthe State's
list of witnesses. Herecalled that athough Mull had difficulty finding some of the witnesses, Mull
was ableto obtain “copies of the state' sfile. . ., [i.e.,] copiesof al thewitnesses' statementsand all
the state' s files that [counsel thought] existed at the time.” Mull attempted to talk with the other
participants but encountered difficulty. Senior counsel said that, in hisopinion, Kevin Shaw should
have been charged but that he never inquired asto why Shaw was not charged because the petitioner
admitted he had a weapon and one of the participants had implicated the petitioner as the trigger
man.

Senior counsel said that he visited the crime scene on at | east two occasions and “ put the car
where the cars were, that type of thing, and the way they were supposed to have | eft, the way they
[sic] supposed to have arrived, and the witnhesses' angles to see, just general-type crime scene
investigation. . ..” Healso conducted a*door to door deal that iswe go to the crime scene, andwe'd
go up and down the street knocking on doors. . . to see anybody the police missed for instance, who
may have seen something about the crime.” Senior counsel said that the “door to door” was
unsuccessful, as were his attempts to talk to Mary Jones and Tommie Blackman.

Senior counsel was able to convince the State not to try the petitioner first, and, in fact, he
wastried last. Counsel said thiswasan important strategy becauseit allowed counsel to observethe
witnesses in person and see what they were going to say under oath. Senior and junior counsel
attended thefirst and second trial s and obtained transcripts of both. Senior counsel said they * spent
aconsiderabletimein preparation for trial with [the petitioner] in term[s] [of] what [their] defense
would be and in terms of trying to prepare him for trial and testify and that type of thing.”

Asto preparing a defense for the charges, senior counsel acknowledged that the petitioner
had given a statement to the Federal Bureau of Investigation (“FBI”) admitting that he was present
at the scene and that he had aweapon and fired shots, this statement significantly limiting defense
options. The defense was that the petitioner was a participant, but not the trigger man, and that he
did not fire into the victims' car. In this regard, senior and junior counsel discussed obtaining a
ballistics expert and requested fundsfrom thetrial court. However, after further discussion, counsel
decided that aballistics expert was not needed. Senior counsel said that establishing the petitioner’s
defense was difficult, in particular, because “ nine out of ten people said he was the trigger person.”
Thus, the best proof that the petitioner was not the trigger person was going to come from the
petitioner himself.

In formulating a mitigation strategy, counsel requested that the investigator contact
approximately twelve friends, neighbors, teachers, and co-workers of the petitioner to testify on his
behalf. Subpoenas were issued for Captain Mary Wilson, Officer Love, and Officer Walker, all
employeesat the Shelby County Jail. Senior counsel said that ateacher, two coaches, aminister, and
aco-worker of the petitioner’s, all from West Memphis, were subpoenaed. He said that he did not
recall interviewing any witnessesin person and, if he spoketo any of them, it was by telephone. His
recollection was that the witnesses were interviewed by their investigator. Of the witnesses
subpoenaed, Captain Wilson, Bennett Dean, and Norman McDonald testified at the penalty phase.



Senior counsel explained that twel veindividual sappeared onthepetitioner’ sbeha f but, after talking
to these people, counsel, with the consent of the petitioner and his parents, made a decision as to
which witnesses to use.

Senior counsel recalled that the length of the petitioner’s hair at the time of the crime was
anissue, oneeyewitness having described the shooter ashavinga“jheri curl hair stylethat wasrather
lengthy.” Specificaly, Mary Jonessaid that the person who shot Damond Dawsonwasa“[r]eal dark
man with ajheri curl . . . around five-seven or five-eight, medium build . . . in [his] |ate twenties.”
Counsel acknowledged that the petitioner had told him that he did not have ajheri curl at the time
of the crime but, instead, had a*“regular hair cut.” However, the petitioner was unable to provide
counsel with any witnesses to verify that he had “a normal haircut at the time that this incident
occurred.” Counsel said that not even the petitioner’ s parents would testify that the petitioner had
ashort haircut at thetime of theincident. Moreover, the eyewitness could not identify the petitioner
from amugshot in which he had short hair, although sheidentified him at trial while he had alonger
hairstyle. While the petitioner did provide counsel with a photograph of himself “with short hair,
or anonjheri curl hair, . . . that photograph appeared to be of a much younger Kevin Burns and not
Kevin Burns at the time of this incident.” Senior counsel testified that, at the time of hisinitial
meeting with the petitioner, the petitioner had a“jheri curl stylehair, anditwaslong. ...” Headded
that this “aggravated” him and that he attempted to persuade the petitioner to change his hairstyle
for trial, but the petitioner refused to do so.

Senior counsel testified that he had maintained his files on the petitioner and, in 1999, had
provided investigators with the post-conviction defender’ s office access to his casefile. Although
not accusing anyone of wrongdoing, counsel said that itemswere missing from hisfile that he knew
were in the file prior to 1999. Specifically, it contained the transcripts from the trials of co-
defendants Derrick Garrin and Carlito Adams.

Senior counsel said that he reviewed the transcripts of codefendant Garrin’ strial prior to the
petitioner’strial. During Garrin’strial, victim Eric Thomasidentified Garrin asthe individual who
shot him and Damond Dawson, but, at the petitioner’ strial, Thomasidentified the petitioner asthe
individual who shot him. At Garrin’ strial, Thomas described codefendant Carlito Adams*“asbeing
five-seven or five-eight and 170 pounds” and the other perpetrator as“[f]ive-eight, slim build, dark
complexion, curl-like fade.” In counsel’s opinion, the other perpetrator’ s description matched the
petitioner. Counsel acknowledged there was not “one hundred percent consistency among the
witnesses and victims as to each role each player position [sic] around the car. They were mostly
consistent in that [the petitioner] was not generally considered to be one of the first two people to
arrive at the car, but | read that to mean when he gave that description because it didn’t fit the
description of somebody else, that that’s who he was talking about.”

Senior counsel was aso questioned about the statement of codefendant Carlito Adams. In
his statement, Adams said he only knew two of the people he was with that day, Kevin Shaw and
Benny Buckner. Accordingly, the inference could be made that when Adams referred to “Kevin,”
he meant Kevin Shaw and not the petitioner. Counsel agreed with post-conviction counsel that



Adams' statement, in connection with Eric Thomas' statement at codefendant Garrin’ strial, would
place Kevin Shaw, not the petitioner, alongside Adams at the onset of the incident. Counsel
explained that hedid not use that assumption to argue that the petiti oner was not this person, because
Adams also “tak[ed] about the two individuals he [didn’t] know . . . as being the shooters.”

Senior counsel explained hisunderstanding of “ presentation of mitigation” as“thosefactors
that are enumerated in the statute in terms of presenting them and the defendant’ s case whether it be
his age, his— any kind of mental problems, his role as aleader, or amount of participation in the
crime involved, and thus his family history, society history . . . educational background, work
history.” Heacknowledged that he had never used the servicesof amitigation specialist and that the
function of such awitness was to perform the “background preparation.”

Regarding mitigation investigationinthepetitioner’ scase, senior counsel stated that only the
servicesof Mr. Mull wereemployed. Although counsel could not recall the specific number of hours
of work performed by Mull, herecalled that Mull was also the investigator in codefendant Garrin’s
case. Asked about oneinvoice representing that Mull performed eight hours of work, counsel said
he would be surprised if “this was the only one.” Counsel did not direct Mull to investigate the
culture of West Memphisor the neighborhood where the petitioner grew up. He acknowledged that
he did not know that the petitioner’s backyard was connected to “one set of projects in West
Memphis’ or that gunshots had been fired into the petitioner’s house. Counsel said that the
petitioner’s parents, Leslie Burns and Obra Carter, were divorced and that counsel attempted to
interview the petitioner’s siblings.

Post-conviction counsel then inquired as to the voir dire process. Archibald had filed a
motionforindividual voir direwhichwasdenied. Senior counsel explained that “the standard policy
... in Shelby County isthat it’s denied unless you begin to pick the jury and find that because of
some pretria publicity, individual voir dire may bewarranted.” Hedid not believeindividual voir
dire was requested to ascertain “peopl€e’ s views on the death penalty.” In preparing for voir dire,
senior counsel explained there were “standard questions that [counsel] try to ask in capital cases.”
He said they requested ajury list of the potential jurors*to get an idea of who they were, where they
worked, their background, that type of thing.”

Following the petitioner’s convictions, trial counsel presented nine issues for appellate
review. Although the proportionality of the petitioner’s death sentence compared to the general
death sentence population was made, counsel did not argue the proportionality of the sentence
compared to the sentencesreceived by the petitioner’ scodefendants. Senior counsel said hebelieved
that, although the issue was not raised, this court addressed the issue sua sponte. Counsel also
challenged the constitutionality of Tennessee' s death penalty statutes, although failing to raise the
specific challengesto the unbridled discretion of the prosecutor that the death penalty statuteviolates
the right to life. He acknowledged that a challenge to the denia of individual voir dire was not
made. Senior counsel said he spent 218.9 hours on the petitioner’s appeal.

On cross-examination, senior counsel acknowledged that the petitioner’ s statements placing



him at the scene eliminated any use of an alibi defense, the statement being “that he was there, and
that he was shooting at one of the victims, but he didn’t hit the victim.” Counsel added that the
codefendants, with the exception of Garrin, “said that [the petitioner] was the trigger person.”
Codefendant Garrin said he saw the petitioner take jewelry from one of the victims. Counsel
recalled that an unindicted participant, Benny Buckner, testified at codefendant Adams' trial.
During that trial, thetrial judge had Buckner arrested and charged with facilitation. Counsel did not
believe that the petitioner was less cul pable because additiona people were involved.

Senior counsel acknowledged therewas somedifficulty in hisrel ationship with the petitioner,
resulting from the petitioner’s refusal to change his hairstyle for the trial and rejection of what
counsel believed to be an “extraordinary offer by the [S]tate. . . to offer abench trial [on both the
guilt and penalty phase].” Counsel was astounded by the offer because “[the trial judge] had a
history of being opposed to the death penalty asatrial lawyer, and | mean adamantly opposed to the
death penalty.” He attempted to persuade the petitioner that this was agood option as, even if they
lost at the guilty phase, it was unlikely that the trial judge would impose the death penalty since the
two codefendants had received life sentences. Acting upon the advice of his mother, the petitioner
rgjected the offer. Counsel said that the petitioner relied more upon his mother’ s advice than that
of experienced counsel. Inthisregard, counsel recalled that the petitioner’ smother had told him that
he had made up the fact that the petitioner had received property from the robbery. After this
incident, the petitioner refused to discuss the facts of the case with counsel.

Senior counsel said that the petitioner was deemed to be the most important witness of the
defense because he was adamant that the did not kill the victims and the jury needed to hear this
testimony. The petitioner’s testimony was essential, given the limited nature of the defense.
Accordingly, counsel expected the petitioner to testify. However, at some point during thetrial, the
petitioner informed counsel that he had changed his mind about testifying. This decision of the
petitioner had a great impact on counsel’strial strategy in that it removed a significant part of the
defense. Counsel explained that hefelt thereason they were proceeding to trial wasfor the petitioner
totestify, i.e., “[h]ewanted hisday in court to tell that jury what happened out there.” Counsel could
not say, in hindsight, what he would have done differently to preparefor trial had he known that the
petitioner would ultimately refuse to testify.

Regarding mitigation evidence, counsd testified that the witnesses chosen to testify were
those “who could say the most positive things about [the petitioner].” Counsel recalled that the
petitioner’ sfather wasaminister and the petitioner wasinvolved in thechurch. Mitigationwitnesses
were limited, however, to prevent cross-examination by the State into the prior criminal record of
the petitioner. Counsel added that the petitioner’ smother had instructed certain potential witnesses
not to come to trial, specifically a next-door neighbor and perhaps someone from a school. The
petitioner told counsel he agreed with his mother’s decision. Counsel said that the petitioner’s
parents provided no indication that the petitioner had anything but anormal childhood and disagreed
that ahousing project located behind the petitioner’ s childhood home would have been worthwhile
asmitigating evidence. Counsel said the petitioner never told him he had been shot; indeed, theonly
information of any injury to the petitioner was a broken arm. Questioned as to the proper amount



of mitigation proof to present, counsel responded, “ | think you can offend thejury with the proof that
you put on acase such asthis. Y ou haveto be careful what you do put on, and | have seenthejuries
offended with the proof that was presented to them.”

Regarding counsel’ splanned trial strategy and handling of the case, senior counsel stated that
the petitioner “had input on everything we did. Everything we did we ran by him. We got his
approval or disapproval.” Counsel could not recall any witnessthat he did not call that the petitioner
wanted to testify. Hedid not call any of the codefendants aswitnesses, for the only purpose of such
testimony would have been to reveal their sentences, and counsel expected the State would have
objected to thistestimony. He opined that any inconsi stenci es between thetestimony in the different
trials would not have changed the fact that the petitioner was involved in the crime. He noted that
the jury deliberated for two days on the guilt phase and for two days on the penalty phase.

Senior counsel said there was no indication that the petitioner had any mental problem or
mental illness from the mental evaluation performed by Midtown Mental Health Center, from his
family, or from his school history. Counsel said had anything been discovered that would have
guestioned the petitioner’s mental condition, he would have sought additional assistance from the
court. Hergected theideathat the petitioner did not understand the nature and consequences of his
offenses. Rather, he stated that the petitioner understood the decisions to be made but refused to
follow counsel’ s recommendations.

Thepost-conviction court then questioned counsel regarding themurder weapons. Counsel’s
recollection was that the murder weaponswere not introduced during the petitioner’ strial. Thetwo
weapons recovered from codefendant Garrin’s porch were determined to be the murder weapons,
one used to kill each victim. However, no testimony was introduced linking either weapon to the
petitioner. Accordingly, counsel believed that a ballistics expert was not necessary.

Junior counsel testified that he had been a practicing attorney since 1981 and was appointed
to represent the petitioner in April 1993. He had worked as a public defender but at the time of his
appointment was in private practice, the vast mgority of which was criminal. Prior to his
appointment to represent the petitioner, junior counsel had represented capital defendants, although
he could not recall how many. He said that he had attended capital defense seminars presented by
the Capital Case Resource Center and a three-day seminar in Atlanta that dealt exclusively with
capital representation. He had athree-volume set of the Tennessee Capital Case Defense Manual
and had consulted numerous books and references involving capital defense. He stated that he was
familiar with the ABA standardsfor the appointment and performance of attorneysin capital cases.

Junior counsel recalled that a motion for individual voir dire was filed but was denied.
Regardingthepetitioner’ strial, counsel stated that questionswereasked to learnthe potential jurors
views about the death penalty. No questions were asked to determine whether a juror would
automatically impose death and not even consider alife sentence. Counsd clarified this statement,
stating that he “would not ask ajuror during voir dire about considering alife sentence because what
that doesistell the jury that your client is aready guilty all you're seekingislife.” He stated that
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he and senior counsel had discussed the type of juror they hoped to have on the jury.

The theory of defense rested mainly upon the petitioner, specifically, his assertions that he
had fired into the ground or the air, that he did not know the victims, and that he was not cul pable.
In this regard, a focus of the defense was to challenge the identification of the petitioner by the
eyewitnesses. Junior counsel recaled that, during the petitioner’s trial, victim Eric Thomas
identified the petitioner as the individual who shot him. Counsal attempted to impeach Eric
Thomas' identification by use of Thomas statement to police identifying Carlito Adams as the
shooter. Thomas explained that he gave Adams name because that was the only name he knew.
During thetrial of codefendant Garrin, Thomas described the person who walked up to the car with
Adams as “tall, probably five-eight, slim built, dark complexion, curl-like fade.” Counsel
acknowl edged the discrepanciesinthetestimony wasafocusduring their preparation. Counsel aso
noted that a problem during preparation and trial was that witnesses confused the petitioner and
Kevin Shaw. Counsdl identified Kevin Shaw’s statement, which listed Shaw’s address and
telephone number, and acknowledged that Shaw’ stel ephone number matched thetel ephone number
for “Kevin” given by Adams in his statement. Based upon Adams' statement, counsel agreed it
would be “afair assumption” that Adams was referring to Kevin Shaw when he said “Kevin and |
walked up to [the victims'] car.”

Junior counsel asserted that the petitioner’ srefusal to testify was devastating to the defense,
explaining that his testimony, although an admission to participation in the offenses, would have
established that his involvement was not significant enough to “get him the death penalty.”
Although the petitioner’ s testimony would have been sufficient to support a conviction for felony
murder, the defense strategy was to show him asless cul pable than the other participants. Counsel
acknowledged that most of this information came in through the admission of the petitioner’s
statement to the FBI.

Junior counsel described their penalty phasedefenseas” [v]ery weak.” Counsel had evidence
that the petitioner “wasin fact agood person” but were prevented from introducing the testimony
of some witnesses because it was cumulative. He stated there “was a coach from the high school .
.. another couple of family members that we were able to get to testify.” Despite these witnesses
testifying that the petitioner was a good person, his prior record established that he was not.

Junior counsel said that fivemitigation witnesseswerepresented: Elder NormanMcDonald,
apastor who had known the petitioner hisentirelife; Mary Wilson, acaptain at the Shelby County
Jail; Bennett Dean, a pastor at the jail; Elder Phillip Carter, the petitioner’s half-brother; the
petitioner’s mother; and the petitioner’s father. Counsel stated that the plan was to present (1)
“good-guy” mitigation evidence and (2) a picture that the petitioner did not deserve the death
penalty. Counsel wanted to establish that the petitioner had agood childhood and that therewas no
reason for him to be involved in this situation. Counsel said the petitioner’s mother prevented
certain mitigation evidencefrom beingintroduced, explaining that she* basically controlled thiscase
asfar as whether or not people would talk to us, and during the negotiations and talking to her and
talking to hisdad at one point it got to the point that she didn’t want anybody, any family members
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or anybody from West Memphis to anything do [sic] with us at al period.” He said her actions
prevented them from being able to use people from the petitioner’ s community who knew him as
achild. Junior counsel acknowledged they did not conduct an investigation into the culture of West
Memphis, Arkansas, explaining that West Memphiswas “just across the river” and “not that much
different” from Memphis.

Junior counsel related that the petitioner’ sfather wasaminister and “relatively strict on him
in regardsto what he could do and what he could not do.” However, hisfather had aseparatefamily
with another woman that he raised alongside the petitioner’ sfamily. That is, the petitioner’ s father
had “two sets of children all about the same age, two different women . . . that he was taking care
of and al right there in West Memphis.” Counsel found this peculiar but not to the extent that it
created mitigation evidence. Although his father played arolein hislife, the petitioner was more
influenced by hismother. Counsel recalled that the neighborhood in which the petitioner wasraised
was not aviolent neighborhood. While counsel acknowledged that information that shots had been
fired at the petitioner’ s house might have been useful in mitigation, counsel had no information that
a shooting had ever occurred.

Asked about the nature of the work of amitigation specialist, junior counsel responded:

They go out and they dig up every conceivablerecord of anindividual’s past,
from birth to dropping on heads to being deprived of oxygen up until the actual day
of trial, and that’ s [what] the mitigation specialist does, and they accumulate a vast
volume of information that really has — carries very little or no weight.

He acknowledged that mitigation specialists have some degree of expertisein interviewing people
in the community about someone’ s background.

Junior counsel recalled that, while incarcerated prior to tria, the petitioner had been
“converted” and believed that “the Lord would take care of him that all would be fine and well that
he had prayed.” Counsel stated that the petitioner “was not . . . any kind of religious fanatic.”

Junior counsel explained that, in preparing this case, counsel had problems communicating
with the petitioner’s family, saying “[i]t was like the proverbia run into a brick wall.” Certain
family membersrefused to cooperate with counsel. Despite counsel’ s explaining the seriousness of
the charges and the circumstances of the offensesto the petitioner’ s mother, she was adamant in her
belief that he “had not done anything that he was totally innocent that we were the people. . . trying
to do something to him or trying to hurt him or whatever, and shejust basically shut down.” During
thelr investigation, senior and junior counsel learned that the petitioner and his mother were very
close and that she had “assisted him in that little trip to Chicago evading arrest.”

From the onset, the petitioner was involved in creating a mitigation strategy and even

informed counsel of potential witnesses. Junior counsel added that several potential witnesses
refused to testify because either they did not want to be bothered or did not remember the petitioner
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aswell asthe petitioner thought they did. Counsel felt that it was bad practice to compel awitness
to provide mitigation evidence. Severa witnesses were present and ready during the penalty phase
to give mitigation evidence but were not called out of caution that their testimony would open the
door to the petitioner’s prior West Memphis convictions and would have merely been cumulative
to the other testimony already presented.

Junior counsel again stated that there was no indication whatsoever that the petitioner
suffered from any mental or personality defects. Hisfamily had informed counsel that the petitioner
had a decent childhood, knew both of his parents, attended school, and had food and clothing. From
every indication, the petitioner was “very normal.”

Junior counsel explained counsd’s efforts to convince the petitioner to adopt a different
hairstyle beforetrial. He stated that the petitioner had a“pretty long” “jheri curl” when hefirst met
him. Duringtheinitial investigation, counsel discovered that one eyewitnessidentified the shooter
ashaving a“jheri curl” and that “out of all the[participants] . . . nobody else had ajheri curl except
[the petitioner].” Counsel was unableto |ocate any witnessthat would testify that the petitioner had
short hair at the time of the incident.

Junior counsel argued the appeal of the case to both this court and the supreme court. He
raised the issues that he felt had weight and that they might “get some relief on.” He fdt it
unnecessary to “bog the court down with peripheral issues when if | can key in on something that
may allow [the petitioner] to walk or go home, that’ swhat I’'m going to do.” Counsel stated that he
was successful on some grounds on apped, for instance, the introduction of certain victim impact
evidence. Additionaly, the petitioner’ stwo convictionsfor attempted felony murder werereversed.

Junior counsel said that he had never heard of Kevin Whitaker. Hedid know that, at thetime
of the incident, the petitioner was involved in rap music. Many questions were asked of the
petitioner related to rap music, but Kevin Whitaker’ s name was never mentioned.

Mary Jonestestified that shelived acrossfrom the Dawsons' residence and that shetestified
at the petitioner’s trial, where she described the man she saw shoot Damond Dawson as having
shoulder-length jheri curl hair and wearing along, black trench coat. She also saw the man who shot
Tracey Johnson and described him as “a brown-skinned guy, tall, . . . about six-two, six-three,
weighed about 250 pounds.” Johnson’ sassallant wasthe* largest one” inrelation to the other people
she saw around the victims' car. Ms. Jones identified the petitioner as the assailant sporting the
“[s]houlder length jheri curl.”

KevinWhitaker, apastor at Mount Episcopa Baptist Churchin Crawford, Arkansas, testified
that he had known the petitioner for approximately sixteen years. 1n 1990, they, along with Derrick
Garrin, wereinarap band knownasS.1.R., Superior lllustrated Rappers. Whitaker also had arecord
company at that time called Unlimited Phonic Records. Whitaker knew Kevin Shaw and Benny
Buckner, who were in a rap band called Brothers of the New World. Whitaker introduced the
petitioner and Kevin Shaw. Kevin Shaw’s father helped finance Mr. Whitaker’ s record company.
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On April 20, 1992, Whitaker received a telephone call from Kevin Shaw, asking him to
accompany Shaw and Carlito Adams to Memphisto help him “tak[€e] care of some people that he
was having aproblemwith.” Whitaker did not go because he knew that “[ Shaw] was kind of shady
... L didn’t trust going nowhere [sic] with him at that time.” Whitaker recalled that in April 1992,
Shaw worehishair “kind of likeahigh top, kind of like ahigh-top fadetype of deal” and often wore
atrench coat. Whitaker thought Benny Buckner also wore atrench coat because that “was like the
nature of their group the way they dressed and everything.” According to Whitaker, Buckner had
the same hairstyle as Shaw. Questioned about the petitioner’s hairstyle in April 1992, Whitaker
responded that hishairstylewas*”[l]ikemineisnow,” “low onthescalp.” Hesaid that, during April
1992, the band S.I.R. was in the process of changing its nameto H.O.H., and no member of S.I.R.
or H.O.H. ever wore trench coats as part of the band costume.

Upon questioning by the post-conviction court, Whitaker stated he knew that two members
of hisband, the petitioner and Garrin, were indicted for murder. He said he had been available and
would have testified at the petitioner’ strial if asked.

Lloyd Daviswasthe jury foreman in the petitioner’s 1995 trial and, during the course of his
service, had aBiblein hispossession. Hetestified that, during jury deliberations, herecited averse
from Isaiah “about God wastelling that his thoughts were not our thoughts, and his ways were not
our ways.” Heexplained that he recited the verse because “there was some indecision on the parts
of ajuror, and shejust said . . . something about God wouldn't . . . allow her to make her decision
to give somebody the death penalty or something like that.”

The petitioner was a student in Arlee Bruce's senior English class at West Memphis High
School, and Ms. Brucetestified that the petitioner was never adisciplinary problem and was always
“mannerly” and “very respectful.” She could not recall atimewhen hewas punished with in-school
suspension. She said that the petitioner and afellow student, Paul Burks, “were always together,”
and she considered the two of them to be “model students.” She said the petitioner “made good
grades.”

Samuel G. Brookstestified that he went to school with the petitioner and played junior high
football with him. After graduating from high school in 1987, Brooks entered the military but
remained friends with the petitioner, visiting him when he was home on leave. He described the
petitioner as one of his “main friends.” Brooks was discharged from the military in 1992 and
returned home to West Memphis where he was informed by the petitioner’ s mother and sisters that
the petitioner had been arrested. He said that Paul Burks was a mutual friend of his and the
petitioner’ sand that Burkshad passed away. Brookssaid that, during the* period after high school,”
the petitioner wore hishair ina“low fade,” and could not recall aperiod during which the petitioner
worea“jheri curl.” Brookssaid the last time he saw the petitioner, in March 1992, he was wearing
a“low fade.” He said he was not contacted by the petitioner’s trial attorneys.

Rodney Weatherspoon testified that he grew up inthe same neighborhood with the petitioner.
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They saw each other about three times aweek after they graduated from high school. At one point,
they were in arap group together known as the “Hall of Hell,” which consisted of “six to eight”
members, mostly from West Memphis. Kevin Shaw, aresident of Memphis, was amember of the
group and wore “baggie pants’ and “[sjometimes’ a trench coat and dressed “[s|jomewhat”
differently from the members from West Memphis. The petitioner dressed like the other members
from West Memphis, i.e., “T-shirt, Levis, tennisshoes.” Weatherspoon said that the membersfrom
West Memphis wore their “hair in fades,” while the members from Memphis preferred “the
processes with the chemicals and whatever.” He recalled that Kevin Shaw had longer hair and
“mostly worethelittle curl.” Weatherspoon remarked that he never knew the petitioner to wear his
hair long or to wear ajheri curl.

LeslieBurns, the petitioner’ smother, testified that she becameinvol ved with hiscase shortly
after his arrest. She recalled that initially he was appointed attorneys, but they were dismissed
because one of them “had alot of involvement with the victim’s families.” She then retained an
attorney for the petitioner, paying him a $700 retainer fee and signing an agreement to pay $17,000
for hisrepresentation. However, thisattorney was dismissed by thetrial court asnot being qualified
to handle a capital trial, and the court appointed senior and junior trial counsel. She and the
petitioner’ sfather, Obra Carter, met with senior counsel and gave him addresses, information about
the family, and telephone numbers. Ms. Burns related that, at this time, two of her sons lived in
Chicago, three daughters had moved out, and three daughterslived at home with her. Counsel did
not seek information regarding the siblings who did not live at home.

A second meeting, lasting under an hour, was held during which both senior and junior
counsel were present. Counsel discussed the petitioner’ s case with Ms. Burns but did not ask about
the petitioner’ s background or for her to sign releases of information. At the conclusion of this
meeting, Ms. Burns “left . . . knowing what [the petitioner] was charged with but they never told
[her] anything about any evidence.” She understood that the petitioner had been charged with two
counts of first degree murder and that the codefendants would be tried separately.

She attended the trials of Carlito Adams and Derrick Garrin, although not in their entirety,
and never saw the petitioner’ s attorneys at those trials. She said that Derrick Garrin went to school
with her son and lived in the same neighborhood, but she did not know Carlito Adams prior to this
incident. During their trials, Ms. Burns took notes which she attempted to give to senior counsel,
but he said he did not need them. She stated that junior counsel was “kind,” but senior counsel was
“aways rude to [her].” She noted that she only met with junior counsel twice, with one meeting
occurring in the courthouse.

Ms. Burnsrecalled that senior counsel talked to her about convincing the petitioner to accept
a life sentence, saying “it was the only thing he could do.” She did not agree with counsel’s
suggestion because she believed that a death sentence was an impossibility, based on the fact that
the death penalty was no longer being sought “in the young man’strial [she] was at that day.” She
did not think it was “fair” for counsel to ask the petitioner to accept a life sentence because she
“believed” in her son and “didn’'t believe he deserved that.” She said that trial counsel never
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informed her as to the exact nature of the charges against the petitioner, i.e., the elements of the
offense. Shedid not know that the State was seeking the death penalty until the petitioner’ strial had
already started. Tria counsel never visited her in West Memphis or tried to contact any of her
children or any of Obra Carter’s children.

She said she attended every day of the petitioner’ strial. Duringthetrial, senior counsel was
“[rludeasusual.” Thefirst time shelearned of the bifurcated proceedingsin acapital trial wasthe
day that the jury returned guilty verdicts asto first degree murder. Prior to this, counsel had never
discussed the need for evidence about the petitioner’ slife and background, and she did not learn that
she was to testify during the penalty phase until the day she was called as a witness. She denied
telling other individuals not to come to court or not to cooperate with the petitioner’ s attorneys.

Ms. Burnssaid she had five children with Nathaniel Burns. Billy Ray Burnsin 1956; Brenda
Fay in 1958; Nathaniel Burns, Jr. in 1959; Patricia Ann, in 1960; and Michael Anthony in 1962.
They separated in 1962, and, in 1967, he left Arkansas for better employment. In November 1963,
she met the petitioner’ sfather, Obra Carter, in West Memphis, and they began dating afew months
later. Although they never married, their first child, the petitioner, wasborn on April 20, 1969. Four
more children followed: Sharon in 1971, twins Robin and Lisain 1973, and Renitain 1974. At
some point, shelearned that Carter had another girlfriend, Louise Hall, who lived in Memphis, with
whom he had twin boys. Ms. Hall eventually moved to West Memphis, and Carter “was just back
and forth” between the two families. Her relationship with Carter ended in late 1979 or early 1980.
She and her children had lived in rented two-bedroom houses in West Memphis until 1971, when
shewas approved for afour-bedroom apartment in ahousing project in West Memphis. Sheresided
inthisapartment with her children until 1975, when shewasevicted for having another child, Renita,
whichwasagainst “therules.” During thistime, sheregularly received child support from Nathaniel
Burns. Although Obra Carter never provided child support, he did take “ care of some of the major
things like the rent, utilities, buying food or clothing or whatever the children might need.” She
eventually moved to Memphis with her children; however, two incidents occurred that caused her
to move back to West Memphis. Specifically, the petitioner was “lost” for approximately four or
five hours one day after he was mistakenly dismissed early from school, and her daughter, Lisa, had
suffered from lead poisoning caused by paint chipsin the house they wereliving in at the time.

In 1976, Obra Carter purchased ahouse on East Polk Street in West Memphisfor Ms. Burns
and her children, and, in 1998, he transferred ownership of the house to her. The one-thousand-
square-foot house contained three bedrooms, aliving room, asmall dining area, akitchen, and one
bathroom. When she moved into the house, Ms. Burns had seven children and onegrandchildliving
with her. She said that Carter visited two or three times aweek to check on the children but never
lived with them. Carter eventually married Louise Hall, and Ms. Burns was often embarrassed by
the fact that she had four children by Carter and that he was married to another woman.

Ms. Burns said that her son, Nathaniel Burns, Jr., was murdered in Gary, Indiana, on July 9,

1996, by her brother, Alex. On cross-examination, Ms. Burns affirmed her trial testimony that the
petitioner was “a good son, never caused any trouble.”
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The post-conviction court then questioned Ms. Burns regarding Archibald and Madlock’s
representation of the petitioner. Specifically, the court made inquiry as to Ms. Burns's basis for
objecting to their continued representation. She said that, in her opinion, Madlock was more
attentiveto thevictims' familiesthan to her. She*was concerned that [Madlock’ s] friendship with
them would be more than hisconcernfor [the petitioner].” Shesaidthat, at the time of theincident,
the petitioner was still living with her. She recalled trial counsel trying to get the petitioner to cut
his jheri curl hairstyle, which he got while in jail. She did not know until trial that the shooter
alegedly wore ajheri curl.

Regarding the petitioner’ s prior convictions, she said the theft conviction was the result of
a misunderstanding. Her niece’'s husband had asked the petitioner to help him pick up an air
conditioner, but it turned out that the air conditioner was stolen. The petitioner was placed on
probation for thisoffense. She acknowledged that the petitioner wasarrested for theinstant offenses
in Chicago and had given a statement to law enforcement officials there.

Ms. Burns, on redirect examination, confirmed that, at thetime of theincident, the petitioner
wore hishair “short” and only started growing hishair long after hewas arrested. Shedid not know
why he was growing his hair longer, but she had observed that “just about every young man that
[she] saw when [she' d] cometo visit thisfacility had that Jheri Curl intheir hair and they got it here
from somewhere upstairs where they were incarcerated.”

Louise Carter, the petitioner’s stepmother, testified that she met Obra Carter in May 1959
in West Memphis. She knew that he had a girlfriend, Zettie Clark (Thomas), at the time who he
married in 1961 because she was pregnant. Mrs. Carter continued to see Mr. Carter “off and on”
during his marriage to Zettie Clark and later became pregnant, giving birth to twins, Reginald and
Ronald, in September 1962. The following month, she and the twins moved in with Carter. More
children followed: Marcus Antonio, 1965; Frederick, 1966; Y olando, 1967; Phillip, 1968; Michael,
1971; Steve, 1972; and Dericus, 1985. Mrs. Carter stated that she and Mr. Carter had never really
separated and explained that their times apart were because hisjob took him out of the area.

In 1964, Mrs. Carter heard rumorsthat Mr. Carter wasseeing LeslieBurns. At that time, Mr.
and Mrs. Carter had a“common law” union but were not legally married until 1979. Mrs. Carter
guestioned Mr. Carter about Leslie Burns, but he denied any relationship with her. Sherecalled an
incident at amedical clinic during which she was questioned about payment of a medical bill, the
“collection agent . . . ask[ing] [her] . .. whoisthewife. Isityouorisit LeslieBurns?’ It wasonly
when Mrs. Carter confronted Mr. Carter with the medical bills that he admitted to her that he was
the father of five of Leslie Burns' s children. Mrs. Carter said that, sometime after this event, Mr.
Carter introduced his children by Ms. Burns to their children. Mrs. Carter said she was never
contacted prior to trial by counsel for the petitioner and would have been willing to testify on the
petitioner’ s behalf.

RenitaJo Burns, the petitioner’ ssister, testified that, in 1992, shelived at her mother’ shome
along with the petitioner. She had never known the petitioner to have shoulder-length hair or use
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chemicalson hishair. Sherecalled that, at certain times, there was as many astwelve peopleliving
in their home. She recalled hearing gunshots “[a]Imost every day” coming from the projects. The
gunshots, which occurred mainly at night, frightened her because shefeared one of the bulletswould
strike their house. When she was about fourteen years old, one bullet did strike their house,
shattering a mirror in her mother’s room. Although they never had to call the police to their
neighborhood, she saw “police cars al the time over in the projects.” There was a liquor store
directly behind their house where numerous fights occurred, and men often relieved themselvesin
their backyard, all of which frightened her.

She said she and the petitioner had a good relationship, the two being “real close” and
spending much time together. She regarded the petitioner, her oldest brother, as the man of the
house because their father was not there, and he acted as a chaperone to his younger siblings. They
saw their father “ every two weeks or something likethat. Not often.” Renitaadded that their father
never attended their birthday celebrations, nor did they receive birthday giftsfrom him. When their
father did visit them, hewas“real strict” with them, often yelling at their mother. Shelearned of her
father’ sother family when shewasabout five or six years old when hetook al of the Burnschildren
to meet the Carter children. She said she was never contacted by trial counsel and would have
testified at tria.

On cross-examination, Renita Burns stated that, although her home was crowded, they all
loved one another, got along with one another, and took care of one another. She conceded that her
mother had raised them well. On redirect, she explained the difference between her mother and
father’ smethod of discipline. She stated that Obra Carter threatened the children with a“whipping”
if they disobeyed and recalled one incident when her father “whipped” her with a switch, leaving
marks on her legs. Their mother established rules and the children basically obeyed her.

Robin Michelle Burns, another of the petitioner's sisters, confirmed that Mr. Carter
“whip[ped]” them for things such asleaving the house or playing with the neighbors. She described
the “whippings’ as Mr. Carter striking the children’s legs or arms with a switch or belt. If the
children were not at home when Mr. Carter arrived, they were punished because he wanted them at
the house at all times. She said that their father whipped the petitioner on several occasions, once
striking himwith abelt by hisear. She said shewasnever contacted by trial counsel and would have
testified at thetrial if asked to do so. Upon examination by the post-conviction court, she stated that
Mr. Carter spanked her and her siblings*alot” duringtheir childhood. Their mother, however, never
spanked the children. Rather, shetook away the children’s play time or imposed other restrictions
as ameans of punishment. When their mother worked at night, the children locked the door and
stayed in the back watching television. When their mother was not at home, they were not allowed
outside of the house. She said she dropped out of high school in the eleventh grade. She had no
knowledge of therap band that the petitioner wasinvolved in at thetime of hisarrest, athough both
weresdtill livingin their mother’ shouse. Shedid not think that the petitioner wasemployed in 1992.

Brenda Burns, the petitioner’s half-sister and the oldest daughter of Leslie and Nathaniel
Burns, testified that Obra Carter visited her mother’s house once or twice a week, sometimes
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gpending the night. Her mother returned to work after Sharon was born in 1972, leaving her in
charge of the younger children. Ms. Burns could not recall atime when their electricity had been
disconnected because of non-payment. She denied ever hearing gunshots coming from the projects
while at her mother’s house but said she had been in the projects and heard gunshots. Ms. Burns
lived with her mother until 1979; her children, however, remained at her mother’ s house.

Phillip Carter, ason of Obraand L ouise Carter and the petitioner’ shalf-brother, testified that
he was employed as a Crittenden County, Arkansas, juvenile probation officer and also as a deputy
sheriff. Hetestified at the petitioner’strial in 1995, at both the guilt and the penalty phase. Hefirst
met the petitioner’ sattorneys* minutesprior to [his] testimony,” sayingthat hewasin the courthouse
because he had already planned to attend the petitioner’ strial. He was not advised as to the nature
or scope of his testimony and was not questioned as to his relationship with the petitioner.

Phillip Carter recalled that his 1995 testimony was limited to whether he grew up with the
petitioner, what schools he attended, and what kind of person the petitioner was. Carter recaled
being questioned as to whether the petitioner had ever moved away, to which he responded that he
had in 1991, but was never asked the reason for thismove. He explained to post-conviction counsel
that the petitioner had moved to Jonesboro to gain employment with a Shoney’ srestaurant. At the
time, both Carter and the petitioner had been working at the Shoney’ srestaurant in West Memphis.
The petitioner was asked by the executive manager, who had been transferred to the Jonesboro
location, to accompany her to that |ocation as her assistant and he accepted this offer. The petitioner
returned to West Memphis a year later, where he worked at the local Shoney’s restaurant. Mike
Hissong, the district manager, offered the petitioner aposition at aShoney’ srestaurantin Memphis,
which the petitioner accepted. The petitioner was still employed by Shoney’s at the time of the
incident leading to his arrest. Phillip said trial counsel never asked him about the petitioner’s
employment.

Regarding “house rules’” during his childhood, Phillip Carter explained that they were not
allowed to leave the yard without permission, had to maketheir beds as soon as they awakened, and
had to complete all of their household chores and homework assignments. Fighting was not
tolerated. He said the rules, especially the one about not leaving the yard, were strictly enforced.
In rationalizing his father’'s rules, Phillip explained that their neighborhood was “somewhat
dangerous.” He said they walked to school, which was about five blocks from their home. The
children referred to their yard as “ Alcatraz or imprisonment.” When their father was not at home,
his mother alowed the children to leave the yard with the understanding that they return at a
designated time. He said that failure to obey his father’s rules resulted in “corporal punishment.”
He described “corpora punishment” as “[w]hippings’ with a belt or, on one or two occasions,
“extension cords.” Although the whippings sometimes caused “asmall welt,” they never broke the
skin.

Phillip Carter described anincident during which he, Michael, Steve, and the petitioner were

playing basketball in the backyard and “tempers flared up,” resulting in a physical confrontation.
Their father “called it to ahalt” and directed the children to come to him, but Phillip refused. This
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incident resulted in Phillip leaving the home to stay at his sister’ s house for the night. He returned
home the next day and was disciplined along with his brothers.

Phillip Carter further testified that the Carter children were alowed to participate in
extracurricular activities and that his neighborhood was considered better than the petitioner’s
because there were gang members, “[t]he Rayfield Posse,” near the petitioner’ s neighborhood. He
stated that area had a high crime rate and was “still the highest crime area in West Memphis.”
Phillip testified that there was another gang, “the DeltaDogs,” that operated near his neighborhood.
The “Delta Dogs’ and the “Rayfield Posse” were rival gangs and fought often, with most of the
fightsoccurring at school sporting events. The gangs fought with brass knuckles, bats, sticks, guns,
knives, andicepicks. He added that much gang activity, including robberies, occurred at the market
behind the petitioner’s house. In this regard, Phillip recalled an incident where a friend of the
petitioner’s, Paul Burks, was*jumped on” by the DeltaDogs as he got off of thebus. The petitioner
witnessed thisbeating and fled for hisown safety. Phillip stated that neither the petitioner nor Burks
was associ ated with the Rayfield Posse, athough most peopl e in the neighborhood were associated
with one of the two gangs.

When hewastwenty-oneyearsold, Phillip Carter purchased and registered agun whichwas
later destroyed by the City of West Memphis. He explained that the petitioner had asked to borrow
his hair clippers and he kept his gun in the same bag as the clippers. Forgetting about the location
of his gun, he gave the petitioner the bag and the petitioner was arrested for carrying the weapon.
Inlieu of finesfor the petitioner, Carter agreed to et the city destroy the gun. Carter stated that the
petitioner did not have long hair prior to his arrest.

On cross-examination, Phillip Carter stated that the petitioner was never in trouble as a
juvenile and that no one in either family got into trouble because their father would have been
extremely upset if any of them brokethe law. Carter also admitted to the post-conviction court that
both he and the petitioner wereraised to know the difference between right and wrong. Therewere
nine children in the Carter home. Carter described their house as a four-bedroom house with two
full bathrooms. He stated that the Carter house was “abit larger” than the Burns house.

Steve Carter, the second to youngest child of Louise and Obra Carter, testified that he
previously had been convicted of selling drugs and had spent timein prison for this conviction. At
the time of the hearing, he lived in West Memphis and was employed as a forklift operator. He
recalled his first meeting with the petitioner and his siblings. After that meeting, the petitioner
played sports and attended church activities with the Carter children. Carter also visited the
petitioner at his house and described the neighborhood as “pretty good.” He stated there were “[a]
few gangs’ around the neighborhood, but the petitioner was not involved in them, and there were
“quite a few gangs’ in his own neighborhood. The gang associated with the petitioner’s
neighborhood was the “Rayfield Posse,” and the gang in his own neighborhood was known as
“NWA,” “Niggerswith Attitude,” of which he was amember. The petitioner was associated with
“NWA” because he was Carter’s brother. Carter’s membership in “NWA” caused the petitioner
problemsin his neighborhood on one or two occasions, and once shots were fired at the petitioner.
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Steve Carter reiterated the testimony of hisbrother, Phillip, regarding ObraCarter’ srulesfor
his children. To his brother’slist of rules, Carter added several, including the children had to eat
what their mother cooked, attend every church activity, and not share food with other people.
Regardingthislast rule, he explained that they could not accept acookiefrom afriend and described
an incident that happened at a football game where he took a bite of afriend s pickle. His father
observed the incident from the stands and later took him home and beat him. Carter testified that
hereceived “beatings’ with abelt or extension cord “amost every day.” He described the beatings
as “[n]onstop. | mean he had to get tired before it would stop.” Carter added that the beatings
caused “[b]ad bruisesand welts” and that the petitioner received beatingsaso. ObraCarter hit their
mother, Louise Carter, “[p]lenty of times” and often embarrassed Mrs. Carter and all of thechildren,
including the petitioner, in public. He said that their father would embarrass the children by making
them comeinside the house when they were playing ball withtheir friends. Healso recalled hearing
about an incident when Obra Carter broke Leslie Burns'sjaw.

Questioned by the post-conviction court, Steve Carter stated that some of his brothers,
Reginald, Ronald, and Fred, had been incarcerated for various misdemeanors. He knew about the
petitioner’ sinvolvement in arap band and knew Derrick Garrin from school. He watched the band
perform and attended a recording session. Carter said he had never known the petitioner to wear
long hair, saying “[h]e always kept short hair. Real short.”

George Michael Hissong, asenior vice-president with Shoney’ s Restaurant, testified that in
1991 the petitioner was employed at the West Memphis location, where he was general manager.
Hissong recalled that the petitioner was a good worker and “mov[ed] up through the ranks.” He
added that the petitioner had no difficulty learning his job duties and was dependable and polite.
Hissong stated that, at thetime of the petitioner’ sarrest, the petitioner wore hishair “ short.” Hewas
surprisedto learn of the petitioner’ sinvolvement in akilling becauseit was contrary to the petitioner
he knew. He stated that he was never contacted by the petitioner’ strial counsel or an investigator.
In 1995, he was in Memphis, Tennessee, employed at Shoney’s.

Thomas Bloom, a Nashville-based attorney, testified that he “had run an ad . . . in the
Tennessee Bar Journal advertising [his] services as an appellate attorney, as well as aresearch and
writing attorney.” After he was contacted by senior trial counsel to prepare the petitioner’ sinitial
appellate brief for the Tennessee Supreme Court, he obtained a copy of senior counsel’s brief that
was submitted to the Court of Criminal Appeals. He said that the appel late issues were devel oped
by senior and junior counsel and that he was not at liberty to add any other issues. Hefiled the brief
with the Supreme Court on behalf of senior and junior counsel.

Dr. Lee Norton, aclinical socia worker, testified as to the duties of amitigation specialist:
The primary role of the mitigation specialist is to assist the attorney by

conducting acomprehensive socia history evaluation of the client. Other rolesthat
the mitigation expert may play are to educate the attorneys about areas concerning
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mental health issues, issues of working with impaired clients and their family
membersand individual swho know them and haveinformation about them, working
with developing a team that’s going to be best suited for the needs of the client,
conducting research into special topics.

Dr. Norton recognized that attorneys and their staff, including investigators and paralegals, are
trained to gather relevant information, yet they are not trained to detect signs of mental illness or
other problems. This factor may inadvertently impede the ability to gather sensitive information.
Dr. Norton opined that another crucial task isto gather socia history information of the defendant’s
family before the defendant’s birth. Dr. Norton stated that “three generations of research [is
completed] in order to find out important patterns,” known as agenogram, or annotated family tree.
Dr. Norton stated that the genogram of the petitioner was incomplete because the research was not
complete. She said the background information not only includes interviews but also securing
various documents, and she explained that it took her three years to obtain one document from the
FBI.

Dr. Norton testified that she was asked by post-conviction counsel to conduct interviewsand
locate documentation that could assist counsel in learning about the petitioner’s family.
Immediately, barriers to communication were apparent. Dr. Norton noted that some of the
petitioner’s siblings had problems and that there was an unusually large number of people in the
family. Shefurther noted that “it wasn’t atraditional family inthe sensethat [the petitioner’ 5| father
was married and had a relationship with [the petitioner’ s] mother and children were born to both.”
There were aso suspicions of problems in the neighborhood that could have influenced the
petitioner.

Asher investigation continued, Dr. Norton discovered that there had been acommunication
problem between trial counsel and the petitioner and his family. She acknowledged that this was
evidence of counsel’s “improper skills’ or “inability to recognize barriers.” She opined that trial
counsel wereunableto establishtrust and rapport with the petitioner’ sfamily. Shestated that neither
shenor the post-conviction defender’ sinvestigator had any problemsestablishing arapport withMs.
Burns. Dr. Norton stated that Ms. Burns was always willing to talk with her and never refused to
discuss anything pertaining to herself, her family, or the petitioner. Dr. Norton said, however, that
sherelied upon her clinical skillsininterviewing Ms. Burns, in order to let Ms. Burns* set the pace”
and discuss mattersin her ownway. She stated that sheinterviewed Ms. Burnsfour times, gathering
new information at each meeting. During these interviews, Ms. Burns was cooperative and related
her difficulty with trial counsel. Ininterviewing Ms. Burns, Dr. Norton found it significant that she
discussed her own childhood and her relationships with men. Dr. Norton also found it significant
that Ms. Burns had been injured by Obra Carter. Trial counsel were not privy to this relevant
information.

Dr. Norton related that Ms. Burns had experienced trauma “throughout her lifetime.” One

of the earliest traumatic experiences was when her sister fell into afireplace and was badly burned.
This accident affected the dynamics of the family because their grandmother, who raised them,
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treated thetwo sistersdifferently. Ms. Burns had an excessive amount of chores and had to balance
school work with her work in the cotton fields. At age fourteen, Ms. Burns |eft her grandmother’s
homeand becameinvolved with Nathaniel Burns. They subsequently had five childrentogether; the
first, Billy, was born with severe brain damage and diagnosed with cerebral palsy. Dr. Norton
related that the presencein ahome of achild with Billy’ sdisabilities createsa“risk factor” asto the
other childreninthe household. Other “risk factors’ included the fact that Ms. Burns“had so many
children in quick succession” and her resultant physical problems, the fact that she was not legally
married to Nathaniel Burns, acatastrophicinjury sustained by Nathaniel Burnsand theimpact of this
injury on his earning capacity, and the couple’'s eventual separation.

Regarding the relevance of these events that occurred prior to the petitioner’ s birth to Ms.
Burns' s ability to nurture and care for the petitioner, Dr. Norton stated that Ms. Burns *endorsed a
number of the criteriafor depression, for ongoing depression,” e.g., “[s|hewasttired . . . often sad
... lonely . . . had negative thoughts a lot of thetimes. . . [and] was extremely self degradating
[sic].”

Dr. Norton also interviewed Louise Carter. During their initial meeting, Obra Carter was
present and spoke “ rapidly and mostly about religioustopics” while Mrs. Carter “ spoke very little.”
She later met alone with Mrs. Carter who described her relationship with Mr. Carter as “a very
tumultuous and chaotic and hostile relationship that she quote ‘felt [she] cannot get out of.””

Dr. Norton interviewed Obra Carter at hishome and was immediately “taken by how small
the home was.” She was shocked as to the condition of the bathroom and kitchen. The only light
source in the bathroom was a candle. She felt that the house was “ sub adequate housing for the
number of people that had lived in the home.” She observed that Mr. Carter had a police scanner,
which he kept on during the entireinterview. Shelater learned that it was not unusual for eventsto
occur in the neighborhood that would bring the police. The police scanner and the neighborhood
activity brought some understanding to the children’ sreportsthat their father would not allow them
toleavetheyard. During oneof theinterviews, Dr. Norton learned that Mr. Carter had been married
to Zettie Thomasprior to hismarriageto Louise Carter. Ms. Thomas became pregnant and her father
insisted that Mr. Carter marry her. Ms. Thomasexplained that Mr. Carter went to work, came home,
changed hisclothes, went out, and did not return until 2:00 or 3:00am. Ms. Thomas stated that Mr.
Carter hit her without provocation and she felt “extremely lonely” and “very very isolated” during
their marriage. At some point, Ms. Thomas' father learned that there was inadequate food in the
apartment, cameto Arkansas, had “somewordswith Mr. Carter,” and took his daughter back home.

Betty Douglas, acousin of Ledlie Burns, was interviewed during the course of Dr. Norton’s
investigation. The two women described each other as* extremely close, asclose assisters.” Ms.
Douglas reported that shelived in Ms. Burns's home for several months when the petitioner was a
young child. She remarked that Obra Carter did not like her and did not like her living in Ms.
Burns'shome. Ms. Douglas described Mr. Carter as “mean” and “domineering and dominating.”
She had seen Ms. Burns “with black eyes that were so severe that her eyes were actually shut” and
had heard Mr. Carter scream at Ms. Burns, calling her “abitch, a slut, and awhore and saying that
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shewas sleeping with other men.” Since the children were in the sameroom with her, Ms. Douglas
assumed they also heard this. Dr. Norton concluded that, in her professional opinion, Obra Carter
abused Louise Carter, Leslie Burns, and Zettie Thomas both physically and emotionally.

Dr. Norton further testified that not until Obra Carter’ s religious conversion did he tell any
of his children that he loved them. From her interviews with Steve Carter, Renita Burns, Robin
Burns, Sharon Burns, and Brenda Burns, Dr. Norton identified certain facts that constituted
emotional mistreatment of the children by Mr. Carter, including persistent fear of the caretaker, lack
of positive reinforcement, and physical abuse of their mother. She had not had the opportunity to
completely assess the petitioner with regard to whether his father’ s treatment had an effect on his
development but felt “ confident in saying that the climatesin both househol ds primarily toward the
father wasthat of trepidation, anxiety andfear.” Sheadded that “witnessing or |earning about severe
physical harm especially to one’ smother can causetremendoustraumatic reactionsin children.” Dr.
Norton stated that children who live in this type of environment have “more trouble coming to
understanding themsel ves, devel op problem solving skills, uselanguage and meansof talking things
through, coping mechanisms tend to be affected, relationships tend to be affected. They tend to
misperceive the actions and the communications of other people.”

As to other risk factors involved in the petitioner’s development, Dr. Norton said that
children grow up in three domains. home, school, and community. Dr. Norton characterized the
petitioner’s home climate as overcrowded, “an overtaxed mother with limited resources,” and “a
whole bunch of stressors.” She described the petitioner’s school climate with factors including a
large amount of violence, anxiety, and fear. Finally, Dr. Norton depicted the community climate
with factors including high crime rate, violence, and police presence. Dr. Norton explained that it
isthe“synergy of these three factors that really increases therisk for these children of being ableto
do well in school, to be able to take in, assimilate, accommodate new information, to be able to
assesssocia cuesand respond appropriately, to be ableto engagein positive productiverel ationships
and a number of other spheres.”

Dr. Norton reviewed the petitioner’ s elementary and high school records, including ahealth
report. Dr. Norton stated that, although she was still without sufficient information to make afinal
conclusion, in her opinion, the petitioner’s judgment was extremely poor and immature at the time
he committed the crimes. She added that his “coping skills were not good” and that “his ability to
engage in problem solving and project cause and effect did not appear to be good.” These
impairments were consistent with the risk factors present during the petitioner’ s devel opmental
years.

Dr. Norton testified that she and a colleague first began working on the petitioner’ s case on
September 28, 2002. Fifty hours of work were initially approved by the court, and another fifty
hourswere later approved. Dr. Norton requested funding for out-of-statetravel, but her request was
denied. Co-counsel asked Dr. Nortonif shewould agreeto work for $65 an hour, but she could not,
so work was stopped on the case.
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On cross-examination, Dr. Norton stated that she did not take notes because sheworked with
an investigator who took notes. Dr. Norton did not bring her casefileto court and said that it only
contai ned information provided to her by post-conviction counsel. She acknowledged that, because
her role was circumscribed in this case, she did not collect any records. She stated that she had not
interviewed all necessary persons, including a number of family members and the petitioner’s
teachers, and that her investigation was not complete at the time of the post-conviction hearing. Dr.
Norton then described her role as assisting the investigator with interviews. She denied any
discussions of her being an expert witness at the hearing until the Thursday before the hearing. She
added that she had not reviewed any records collected by post-conviction counsel as they were
received after arequest for additional fundsfor her weredenied. She understood her roleinthiscase
was that of a consultant and said that, had she known she was going to be called to testify as an
expert, she would have prepared differently. Dr. Norton clarified her job duties by explaining that
her “ primary rolewasto seeif [she] could work with theinvestigator and thefamily because you had
indicationsthat there were some family systems problems and some other thingsthat were going on
that they werefor one reason or another unableto articulate.” She stated that her role evolved into
that of a mitigation expert.

The State questioned Dr. Norton about the five-month delay between the time she was
retained by post-conviction counsel and the time shefirst interviewed Leslie Burns. She explained
that this case was “unusua” in that there was a continuance and recalled that the investigator had
becomeill. Finaly, she stated there was lapse in the funding.

Dr. Norton stated that she never reviewed the petitioner’ ssocia history records because the
investigator had discovered that many had been destroyed “ because of thenew rulesthat recordsonly
haveto be kept for solong.” She only interviewed the petitioner once. She acknowledged that all
of the information she had regarding the petitioner was interview notes and that the witnesses
interviewed were primarily neighborhood friends of the petitioner. She said that all of these people
“liked” the petitioner, felt that “he was agood kid,” and that he “[n]ever got introuble.” Although
Dr. Norton recognized there were limitations on the petitioner’s activities as a child, she
acknowledged he often spent the night at the homes of different neighbors, and one neighbor
provided information that the petitioner had done*all kinds of odd jobs around the neighborhood.”
Dr. Norton agreed that none of the initial interviews conducted in 1999 and 2000 illustrated an
abusive homelife and that the only negative recurrent theme in these interviewswas the peopl e that
the petitioner “tended to hang out with.”

A statement from Kay Carter, oneof the petitioner’ ssiblings, provided that “[the petitioner’ 5]
best quality wasdealing with family members. Hisworst quality wasfriends hewas hanging around
with.” Family members also said that, when the petitioner became involved with the rap band, he
stopped attending church. While Dr. Norton acknowledged these statements, she explained that the
petitioner, being the only male in his household, began spending timein his father’ s neighborhood
with hishalf-brothers. Sheexplained that this neighborhood was* arougher neck of thewoods” and
that the petitioner was “more of afollower.” Dr. Norton acknowledged that the neighborhood in
which the petitioner was raised had changed over the years.
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Dr. Norton acknowledged that the petitioner’ sfather had stated that the petitioner “wasvery
smart, that he could fix ceiling fans and plumbing. He also said he was an artist.” She said that
Steve Carter was the “most explicit” witness who painted a negative image of his home life with
ObraCarter. Sheagreed that “the consensusof all the statementswasthat [the petitioner] wasanice
kid. Took care of hisfamily. Was good to hisfriends. Was good in school. And what happened
on the day of the killing was completely out of character for him.” She commented that the
petitioner “seemed to be a child who minded what he was told” and “demonstrated a lot of
kindness.”

Dr. Norton related that, after interviewing the petitioner, she had “concerns that [she] felt
wereout of [her] purview and in an abundance of caution [she] wanted to convey to the lawyersthat
it might be agood ideato have him evaluated by amedical doctor.” Oneof her concernswas*“[h]is
speech wasalittlebit pressured.” Sheexplained that he spoke quickly, which wasinconsistent with
the gravity of the situation, and that his“religiousfaith . . . seemed to exceed again the gravity of the
situation.” Another concern was that the petitioner did not appear to be depressed about his
situation. She fet that “somebody who could do a more thorough mental status exam should
probably take alook at [the petitioner].” Inthisregard, Dr. Norton acknowledged that the petitioner
had been examined by a psychologist who concluded there were no signs of “any overt
psychopathology” and that the Department of Correction also had examined the petitioner as part
of his classification process and found no evidence of mental illness.

Dr. Norton stated that she never talked to the petitioner’s trial attorneys regarding their
relationship with the petitioner or his mother. She said that the petitioner’s mother did her best to
raise the petitioner and instill in him good values. She agreed that, prior to the commission of the
crimes, “[t]here may not have been anything obvious to suggest that . . . [the petitioner] was
maladjusted.” She further agreed that the individuals interviewed believed that the “reason he got
in trouble was he was a follower and got with the wrong group.”

On redirect, Dr. Norton explained that the initial information gathered “seemed to be
inconsistent” and that there was a“disconnect” between the crime and the petitioner’ s personality.
An important piece in solving this puzzle was the extreme complexity of the petitioner’s family
system. She added that all of the positive aspects of the petitioner’ slife aso constituted mitigation
evidence as” asharp contrast between that kind of behavior and subsequent involvement in an event
as hostile asthis.”

Dr. George Washington Woods, Jr., a physician specializing in psychiatry, testified that he
was contacted by the post-conviction defense team to evaluate the petitioner. Dr. Woods stated that
a “neuropsychiatrist really focuses on the relationship between the brain and behavior to a much
larger extent perhapsthantheaverageclinical psychiatrist.” While he acknowledged that he was not
a neuropsychologist, Dr. Woods stated that he “ certainly underst[oo]d neuropsychological testing
and the uses and indicationsfor neuropsychological testing.” Heworked with Dr. Kertay, aclinical
psychologist; Dr. Pamela Auble, a neuropsychologist; and Dr. Norton, amitigation specialist.
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Dr. Kertay completed a psychological evaluation of the petitioner that was performed over
three days, and Dr. Woods consulted with him regarding the report. Dr. Woods testified that he
utilized Dr. Kertay’ seval uation to determineany indication of malingering, which hedefined as“the
production of symptomsin order to either exaggerate or develop a psychiatric or physical illness,”
and to “look at the battery” of tests utilized to reach the conclusion. Dr. Woods explained that
neuropsychological testing isdifferent from psychological testing in that “[p]sychological testingis
the MMPI, the Rorschach, which really looks at personality,” while “[n]europsychological testing
... isredly the gold standard.” He explained that *“ neuropsychological testing done appropriately
isthe best that we have at this date to look at how the brain functions.”

Dr. Woods said that the petitioner’ stesting showed that he“worked on hard on thetest” and
put forth “good effort.” Dr. Woods said testing results reveal “islands of strengths and islands of
weakness,” and the petitioner’ s strengths were his average 1 Q, although his academic expertise was
a dight bit below average. Dr. Kertay’s report indicated that the petitioner demonstrated “a
defensive denial that could contribute to difficulty understanding the implications of his
circumstancesand behavior.” The petitioner also reported “ strong unusual religious experience and
visionsthat are not experienced by most peopleand that are accompani ed by asense of joy and peace
out of keeping with his environment.” Dr. Woods aso stated that the tests revealed an “elevated
score on the bizarre mentations scale of the MMPI 2 which suggests that his unusual thoughts and
perceptionsborder on the psychotic being at theleast highly id[i]osyncratic.” Dr. Woodsrelated that
the petitioner’s “unusual religious experience, while a genuine expression of his beliefs, are aso
defensivein natureand serveat least in part to shield himfrom difficult feelings.” Dr. Woodsagreed
with Dr. Kertay’ s conclusion that the petitioner *has a tendency to deny pathology. To deny pain.
To present the world in the most positive light.” He explained that did not mean the petitioner is
psychotic or hasapsychiatric disorder. Dr. Kertay’ sevaluation also revealed that the petitioner had
difficulty “processing new information quickly potentialy delaying his ability to comprehend his
circumstance despite quote knowing better unquote.” Dr. Woodsexplainedtherelevanceof thisfact
to the petitioner’ s case as the petitioner “fails to grasp the implications of his behavior when heis
under stress and is required to quickly understand a complex situation.”

Dr. Woods testified that he met with the petitioner in jail in late March 2003 and described
the petitioner as “courteous to a fault” and “interested.” Dr. Woods's main concern was that the
petitioner “did not seem to grasp the gravity of the situation that he was in although he understood
it.” Inthisregard, Dr. Woods stated that the petitioner was competent in terms of understanding
what had occurred, the roles of the various court officers, and the charges he was facing.
Notwithstanding, he opined that the petitioner denied the seriousness of his circumstances and the
various interventions that could have been made.

Dr. Woods stated that prior to interviewing the petitioner he had reviewed Dr. Kertay's
report, the records documenting the births of Leslie Burns's children, “some school records,” and
the memoranda of interviews with family members and friends. Based on thisinformation and his
two-day interview of the petitioner, Dr. Woods was of the opinion that certain issues needed further
evaluation.
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Dr. Woods said that further psychol ogical testing was performed by Dr. PamelaAuble. This
additional testing was necessary, according to Dr. Woods, to determine whether the petitioner’s
behaviors were “symptoms.” One particular test performed was the Dallas Kaplan, a test of
“executive functioning.” Dr. Woods explained the different parts of the brain and their functions.
He stated that the frontal |obes, also referred to as “the cap of the brain,” develop over time and are
“the part of the brain that allow peopleto acquire what’ s called executive functioning, the ability to
weigh and deliberate, the ability to sequence, the ability to conceptualize, the ability to understand
that all thesetreesareaforest.” Hefurther explained that the “frontal lobe also controlsthe ability
of peopleto understand emotional input called prosody.” Dr. Woods found nothing wrong with the
petitioner’s temporal or occipital |obes but was concerned about his frontal |obes because of “this
denial, this kind of inability to sequence. . . to both understand the gravity of the situation.”

Dr. Woodssaid that Dr. Auble noted that “ therewas atendency [of the petitioner] to respond
quickly to superficial aspects of situations, astylethat canleadto errors.” Healso observed that the
Wechsler memory scale test, given to the petitioner by Dr. Kertay, indicated that the petitioner’s
“psychological profile is consistent with someone who is a quote follower unquote rather than a
leader.” Dr. Woods confirmed that the petitioner was “generaly friendly,” “eager[] to please,”
“helpful,” and had “trouble understanding that others around him are not as well intentioned as he
may be.” Testing conducted to reveal the petitioner’ slearning styleindicated that he did not retain
much information thefirst timeit was presented; he scored in the twenty-first percentile. Repeated
exposure to the information did increase the amount retained by the petitioner; he scored in the
thirty-ninth percentile. Dr. Woods stated that these scores were consi stent with someone who fails
to grasp the important information when it is presented quickly and for the first time. Dr. Woods
opined that the test results consistently indicated that the petitioner was “someone that moves so
quickly that they often don’t wait and deliberate. We're talking about someone that doesn’t gather
all the information before they make decisions.”

As the evaluation proceeded further, Dr. Woods realized the impact that the petitioner’s
environment had on him, specifically, the relationship with his father and his father’s violent
tendencies. Dr. Woods a so noted the importance of investigating any genetic componentsto one’s
psychological well-being. In developing a genetic link, a genogram is often used. Dr. Woods
explained that a “genogram is a document that identifies generations of family members and
identifies physical problems, medical problems, psychiatric disorders so that you canlook at it and
develop some understanding of whether there are genetic as well as social components to the
person’s life that you're looking a.” Although the genogram was not actually completed in the
petitioner’s case, from what was finished, Dr. Woods stated there were indications that he would
classify as behaviors rather than symptoms. Dr. Woods noted that he had “real questions about
mood disorders in this family” as there are “real questions about genetically transmitted mood
disorders like bipolar disorders or depression.” He explained that the petitioner’s poor problem-
solving skills were moved from a behavior to a symptom based upon the results of the
neuropsychological testing.

Dr. Woods also recognized that “a parent that suffers from trauma has no choice but to
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incorporate that symptomotol ogy into their own parenting.” Although hedid not doubt Ms. Burns's
love for her children, he stated that the “tragedy [was] how much she could give in so many ways
and yet in other ways how little she had available.” The stress encountered from Ms. Burns's
adolescence and having five children in quick succession did not, in Dr. Woods' s opinion, go away.
He stated that, although this trauma may not have impacted her day-to-day life, it affected the way
she entered into other relationships. Dr. Woodsrelated that the overall family structure, the number
of children, the size of the house, the number of people in the house, and the location of the house
could have played arolein determining the effects of that environment onthe petitioner. Dr. Woods
explained:

[The petitioner] has impairments in being able to weigh and deliberate. He has
impairmentsin coping skills. He hasimpairmentsin being ableto size up situations
appropriately. And he has significant denial. | also know that his family
constellation is a very very difficult one that had intermittent violence which as |
mentioned | think isreally the most disorganizing and disruptive. The memorandum
of interviews. . . certainly force me to include the problems in the environment in
why [the petitioner] has these symptoms because the symptoms areclear. . .. And
certainly the chaos in the family as a function of this kind of multiple duality is
problematic.

Because of theincompl eteness of theinvestigation, Dr. Woods could only state that symptomswere
present; he was not able to determine how they got there.

Questioned about the role the petitioner’s symptoms, i.e., “poor coping skills, impaired
judgment,” played inthe offensesin this case, Dr. Woods responded that the history of the petitioner
was a complete anomaly of the person convicted of the offenses. The part that was consistent was
the petitioner’s desire to do something for afriend. Dr. Woods noted that the petitioner’s flee to
Chicago was related to his “impaired judgment, poor coping skills.” Another issue was the
petitioner’s hair length and his refusal to cut it prior to trial. Dr. Woods stated this was
overwhelming evidenceof the petitioner’ s*lack of understanding of the quality of thecircumstances
that he was facing.” Dr. Woods could not say with the same certainty whether the petitioner’s
“symptoms’ impaired his ability to accept or rgect the various plea offers. Dr. Woods said the
petitioner asserted that the intricacies of his situation were never explained to him. In other words,
the petitioner, who maintai ned that hewas not the shooter, did not understand hislegal standingwith
regard to the principle of felony murder. As the distinctions between the petitioner’s legal
responsi bility and moral responsibility were not explained to the petitioner or hisfamily, Dr. Woods
was unable to determine whether the petitioner’s rejection of the life sentence was based upon the
pathological symptoms or because his attorneys allegedly failed to inform him of the law.

On cross-examination, Dr. Woods stated he did not believe that the petitioner’ s “religious
fervor” began contemporaneously with hisincarceration. Rather, Dr. Woods stated that there was
evidence that the petitioner “ha]d] been extraordinarily fervent in his religion for many years prior
to the incarceration,” although he conceded that it may have taken “on a greater energy” after his
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arrest. Dr. Woods agreed that being on death row, in itself, is a traumatic situation.

In response to questioning by the court, Dr. Woods opined that, had the petitioner been
advised of the legal implications of the felony murder rule and yet continued to reject plea offers,
thiswould have evidenced “ poor verbal memory and a poor understanding of things that are taught
to him without repetitivetrials.” Dr. Woods said that, if the petitioner had been repeatedly advised
of the felony murder rule, then he would have been able to understand it eventually.

ANALYSIS
|. Standard of Review

In order to obtain post-conviction relief, the petitioner bears the burden of proving the
allegations by clear and convincing evidence, see Tenn. Code Ann. 8 40-30-110(f) (2003), meaning
that there is no serious or substantial doubt about the accuracy of the conclusions drawn from the
evidence. Hicksv. State, 983 S.W.2d 240, 245 (Tenn. Crim. App. 1998). On appeal, the findings
of fact made by the post-conviction court are conclusive and will not be disturbed unless the
evidence contained intherecord preponderates against them. Brooksv. State, 756 S.W.2d 288, 289
(Tenn. Crim. App. 1988). The burden is on the petitioner to show that the evidence preponderated
against thosefindings. Clennyv. State, 576 S.\W.2d 12, 14 (Tenn. Crim. App. 1978). Thecredibility
of the witnesses and the weight and value to be afforded their testimony are questionsto beresolved
by the post-conviction court. Batesv. State, 973 S.W.2d 615, 631 (Tenn. Crim. App. 1997).

When, however, the claim is based on the ineffective assistance of counsel, the findings of
fact arereviewed under ade novo standard, accompanied with apresumption that those findings are
correct unless the preponderance of the evidenceis otherwise. See Fieldsv. State, 40 S.W.3d 450,
458 (Tenn. 2001) (citations omitted). In clarifying the standard, our supreme court explained that
the standard for reviewing the factua findings of atria court has always been in accordance with
thereguirementsof the Tennessee Rulesof Appellate Procedure, specifically Rule 13(d). SeeFields,
40 S.W.3d at 456.

On appedl, the petitioner argues that this court must “review the entire record de novo,”
asserting that “[n]o rational jurist could find that the post-conviction court made even agood faith
attempt to make objective findings of fact.” While we disagree with certain of the post-conviction
court’ sconclusions, aswewill explain, we likewise disagree with the petitioner’ sargument that we
may utilize other than the standard of review set out by our supreme court in Fields.

Sincethe petitioner on appeal arguesthat he was denied his basic constitutional rights by the
conduct of the hearing, wefirst will set out the chronology of thismatter. The original petition was
filed on August 19, 1999, and the post-conviction defender’ s office was notified to appear in court
on September 24, 1999. Because of counsdl’s illness, official appointment was delayed until
November 4, 1999. An amended petition wasto befiled on December 6, 1999. Continuanceswere
granted and the amended petition was filed on February 9, 2000. The matter was scheduled for an
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evidentiary hearing on June 19, 2000. Post-conviction counsel requested a continuance and the
matter was reset for October 9, 2000. A second amended petition wasfiled on September 21, 2000;
and, six days later, post-conviction counsel asked both for a second continuance and to have the
district attorney’ s office recused, both of which were denied. Inresponse, the district attorney then
sought to have the post-conviction defender’s office removed. This latter motion was granted,
appealed, and ultimately reversed. The post-conviction hearing was then scheduled for April 2002.
A continuance was requested by post-conviction counsel; and the hearing was moved to November
18, 2002. In October 2002, both parties moved to continue the case until March 31, 2003. On
March 7, 2003, post-conviction counsel requested afourth continuance, which was denied; and the
hearing commenced on March 31, 2003. Thefirst hearing lasted one week and was continued until
August 4, 2003, to alow the petitioner’s experts to complete their work and testify. A fifth
continuance was requested by post-conviction counsel on July 25, 2003, citing an outstanding
request for additional funds for their experts. This request for additional funds was denied by the
Tennessee Supreme Court. The hearing then resumed on August 4, consumed another full week,
and was continued to September 5, 2003, for the testimony of one witness, as well as for closing
arguments. On September 5, 2003, post-conviction counsel sought to file athird amended petition,
which the court refused to consider because it was untimely. At the conclusion of the hearing on
September 5, 2003, the post-conviction court took the matter under advisement and subsequently
entered an order denying the petition on February 20, 2004.

We now will consider the issues raised by the petitioner.

A. Finding that the Petitioner Failed to Present
Mental Health Evidence at the Post-Conviction Hearing

The petitioner argues that the evidence preponderates against the post-conviction court’s
conclusion that he failed to present mental health evidence and evidence from a court-authorized
psychological evaluation. In support of his claim, he asserts that Dr. Woods, a neuropsychiatrist,
testified regarding mental health issues. Apparently, thisissue was presented to the post-conviction
court at the evidentiary hearing as a claim of ineffective counsel, which the court described as the
“[p]etitioner next complains about trial counsel’s failure to present ballistics, tool mark and
pathology experts. Further petitioner alegesafailureto present proof of petitioner’s menta health
and functioning.”

Inits findings of fact, the post-conviction court found that the petitioner had not presented
at the evidentiary hearing, inter alia, a psychologist and, thus, had failed to show trial counsel were
ineffective in not calling such awitness at the trial:

Petitioner was approved funds by this court to employ and utilize a Firearm
examiner, Forensic Pathologist and a Pyschologist[.] No proof was presented from
any such expert at the evidentiary hearing. The burden of proof is on the petitioner
to show that trial counsel’ sfailureto utilize such witnesses affected the verdict of the
jury in thetrial of this cause. Petitioner put on no proof regarding such experty,]
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therefore this issue has no merit.

To the petitioner’s argument that these findings are not supported by the evidence at the post-
conviction hearing, the State respondsthat the post-conviction courtis“technically correct,” because
neither Dr. Auble nor Dr. Kertay testified at the post-conviction hearing and, further, the court’s
findings do not show that the court did not consider the reports of Drs. Auble and Kertay in
reviewing the proof. Inhistestimony at the hearing, Dr. Woods said that he worked with Dr. Auble,
a neuropsychologist, and Dr. Kertay, a clinical psychologist, and relied on their reports and
evaluations. Accordingly, we conclude that the evidence does not support the post-conviction
court’s findings that the petitioner presented no proof as to psychologica experts. Dr. Woods, “a
physician specializing in psychiatry,” testified at the hearing and said he had utilized a team
approach, which included Dr. Norton, amitigation specialist, and Drs. Kertay and Auble. Thus, as
to the petitioner’s challenge to the finding of the post-conviction court that he did not present
psychological proof at the hearing, we conclude that the court erred in this determination. The
petitioner ties this issue to his claim that trial counsel was ineffective, and we will apply our
determination on thisissue to that question.

B. Finding that Trial Counsel Filed NumerousPretrial Motions

On appeal, the petitioner argues that “[t] he evidence preponderates against the finding that
trial counsel had filed numerouspretrial motions.” Apparently, at the post-conviction hearing, apart
of the claim of ineffective of counsel wasthat trial counsel had made errorsin the motionsthat were
filed and that the motions, considered together, were inadequate for a capital case.

The post-conviction court found to be without merit the ineffective counsel claims based
upon the alleged inadequacy of these pretria motions, concluding both that the petitioner had failed
to identify any specific motion which should have been filed as well as show that the alleged
inadequate motions affected the outcome of thetria:

The next area presented by petitioner is the issue of pre-trial motions. He
alleges counsd failed to file any motions pretrial. Trial counsel testified that
previous counsel had filed numerous motions, which were adopted by them. No
proof was presented at this hearing about any specific motion, which should have
been filed or litigated, and how it would have changed the verdict. Tria counsel
testified they had the entire police file and had open file discovery from the State.
Thisissue has [no] merit.

The [p]etitioner alleges failure to file a motion to dismiss for failure to
maintain the integrity of forensic evidence. However, post conviction counsel
presented no proof that in fact therewas afailureto maintain theintegrity of forensic
evidence or that it impacted or affected the verdict rendered. It does not appear that
the forensic evidence played arolein the verdict of the jury in this court’s opinion.
Thisissue has no merit.
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Petitioner alleges failure of trial counsel to file a motion for Bill of
Particulars. Petitioner hasfailed to show what if any information the State had which
was unknown to the defense. Trial counsel testified they had the entire State’ sfile
including the statements of all witnesses. No proof has been presented that this
failure affected the verdict of the jury. Thisissue has no merit.

In the “ Argument” section of his appellate brief setting out thisissue, the petitioner makes
no referencesto thetranscript of the post-conviction hearing showing that trial counsel, or any other
witnesses, were questioned about the adequacy of the pretrial motions filed on behalf of the
petitioner. Instead, aswe understand the argument, the petitioner asksthis court to find that histrial
counsel filed “anumber of form motions but no serious challenge to the death penalty,” that “key
motionswere abandoned,” and that “[t] he motion for expert serviceswas not pursued and thedenial
of the motion for individual voir dire was not appealed.” The petitioner does not suggest what
standard we use in ascertai ning whether the motionsfiled were, infact, “numerous,” or what further
action, if any, isto be considered if we conclude the pretrial motions were other than numerous.

The post-conviction court reviewed the pretrial motions, which are contained within the
record on appeal, and found them to be“numerous.” Therecord supportsthisfinding. We note that
the post-conviction court further found that “[n]o proof was presented at this hearing about any
specific motion, which should have been filed or litigated, and how it would have changed the
verdict.” The petitioner does not respond to this determination, and we conclude that the record
supports as well this conclusion of the post-conviction court.

The petitioner concludes this section by asking this court to find, apparently as the result of
the alleged insufficient motions, that trial counsel were ineffective:

No court cantake seriously afinding that trial counsel’ s motion practice was
adequate in a capital casein which the only challenge to the constitutionality of the
death penalty is adopting a form motion challenging a repealed statute. Yet that is
precisely the finding of the court below.

In sum, what the petitioner appears to seek on appeal is our determination that the motions
filed were not “numerous,” without providing guidance asto what this constitutes and, then, to find
that counsel wereineffectivefor not filing “numerous’ and “particularized” motions. The petitioner
cites no references to the testimony of trial counsdl at the evidentiary hearing that they were
guestioned about the motions or any legal authorities supporting hisclaim that we can makefindings
of ineffective assistance of counsel solely on an examination of the motions themselves or what
standardsareto beapplied in making such adetermination. Accordingly, weconcludethat thisissue
is without merit.
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C. Inadequate Cross-Examination of Eric Thomas
The petitioner’s brief explainsthis claim:

Theevidenceconcerningthefailureto effectively cross-examine Eric Thomas
consisted of trial counsel’s failure to use the transcript of Thomas' testimony in
Derrick Garrin’ stria. Theeffectiveness of such cross-examination speaksfor itself.
Tria counsal did use Thomas' statement to the police which named Carlito Adams
asthe person who shot him. However, by failing to also show that in a separatetrial
heidentified Derrick Garrin asthe shooter and person who took his money, counsel
bypassed an opportunity which would have demonstrated a pattern to show that
Thomaswould simply identify whomever hewanted to get convicted at the moment.

Asto thisissue, the post-conviction court concluded that the petitioner failed to show that
he was prejudiced by the alleged ineffective cross-examination of Eric Thomas:

Petitioner . . . attacks the ineffective cross-examination of Eric Thomas.
Since there were some apparent in[]consistencies in the testimony of Mr. Thomas,
this Court would have liked to have heard from Mr. Thomas. However, [there] was
no proof presented asto Mr. Thomas and what his testimony would have been if he
had been thoroughly cross-examined. Therefore, this Court is left to speculate.
Apparently, he had previously picked the petitioner out of aline-up as one of the
people who shot him. In the Garrin trial he described Garrin as one of the people
who shot him. Hetestified he was shot twice by this person and then someone else
came up and shot him again. In petitioner’stria he testified that he identified the
petitioner’ s photograph in aline-up and that petitioner took his money and shot him.
He was not questioned by the State during petitioner’s trial about Garrin, his
description or if he shot him too. Mr. Thomas picked out petitioner’s photograph
two days after the shooting. Although the line up photograph was not presented to
this Court . . . the Court will assume that petitioner’s hair was shorter in the
photograph than it was during the trial, and still the witness picked out petitioner.
Again this Court is left tfo] speculate as to an explanation for Mr. Thomas's
identification and testimony about petitioner’srole. . .. Although this court can see
some areas where Mr. Thomas could have been cross-examined, there has been an
explanation given by trial counsel with regard to those areas and petitioner hasfailed
to present any proof to the contrary. Without a showing as to what Mr. Thomas's
testimony would have been under more thorough cross-examination[,] this court
cannot concludethat such cross-examination would have changed the outcome of the
trial.

Asto this claim, the post-conviction court determined that, without seeing the petitioner’s

theories of effective cross-examination tested on Mr. Thomas, the court could not conclude that
guestioning him in the fashion the petitioner argues should have occurred would have changed the
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outcome of the trial. We agree with this conclusion. Likewise, as to the claim that the State
proceeded on different theoriesin the prosecution, we conclude, asdid the post-conviction court, that
the petitioner has failed to establish that this occurred.

D. Findingthat Therewasno Proof Presented that Kevin Shaw had a Jheri Curl
or that the Petitioner was not Wearing the Black Trench Coat

Thepetitioner arguesthat “[t] he post-conviction court’ sfindingsthat no proof was presented
that Kevin Shaw had ajheri curt or that [the petitioner] was not wearing the black trench coat is not
supported by the evidence.” The petitioner does not make a reference to where precisely in the
twenty-si X-page post-conviction order these findings were made, and wewill set out the two closest
rulings we can locate to the petitioner’s depiction. First, the post-conviction court found the
petitioner failed to show that trial counsel were ineffective in their dealing with the petitioner’s
hairstyle, especialy in view of hisrefusal to cooperate with trial counsel:

The Petitioner complainsthat counsel did not exploretheissueabout hishair
length. Although there was proof presented during this hearing about the length of
the [petitioner’s] hair, there was no proof presented that the petitioner gave any of
those names to defense counsel during pre-trial preparation. Apparently, the only
photograph available looked like the petitioner’'s mug shot . . . . Further the
petitioner had at the time of trial ajheri curl hairstyle that matched the description
given by some witnesses. The petitioner refused to cooperate with his attorney’s
advice to cut his hair resulting in the bolstered in court identification of an
eyewitness. This court feels that the petitioner chose to ignore the advice of his
attorneys and failed to cooperate with them in preparing the case by failing to give
them names of peoplewho could testify ab[o]ut hishair. Thiscourt doesnot feel that
the attorneys should be held ineffective because the petitioner failed to follow their
advice or cooperate with them.

Additionally, the court recounted the substantial proof against the petitioner as well as the
lack of proof that Kevin Shaw had ajheri curl and noted that the petitioner had insisted on wearing
his hair in the jheri curl style at the time of trial:

Petitioner again raises the issue about the length of his hair. This court has
reviewed the trial transcript, the portions of other tria transcripts, witness and
codefendant statements. The petitioner was present on the scene and he was
described as wearing along black trench coat. No one else on the scene, to the best
of this court’ srecollection, was so dressed. Mr. Thomas picked out the petitioner’s
photograph even with short hair. Ms. Jones identified the petitioner by face and by
the long black trench coat he was wearing. She also described his hair as a [j] heri
curl. Trial counsel knew pre-trial that Thomashad identified Petitioner’ s pictureand
they testified that their picture of [the petitioner] looked very similar to theoneinthe
line-up. It appears to the court that Ms. Jones, who testified later, had not made

35



identification prior to trial. At trial she made an in court identification on cross-
examination of the petitioner which appears to have been fully unexpected by the
State or the defense. The petitioner had admitted being present on the scene, with a
gun, and firing some. Thomas had identified him even with short hair. Up until that
point thiscourt isnot surethat therewas an issue about the length of petitioner’ shair.
Only when Ms. Jones described petitioner as the person with the black trench coat
and jheri curl and the person she identified in court with ajheri curl, did his hair
length become anissue. Again, thiscourt isasked to speculate asto who else on the
scene had a jheri curl. Petitioner implies Kevin Shaw but offered no proof by
witness, photograph or otherwise that Shaw was the person with ajheri curl. This
court can only speculate as to what might have occurred during this testimony if
petitioner had cut his hair as requested by his attorneys prior to trial. However, this
court isnot allowed to specul ate asto what impact any of thiswould have had on the
jury. No proof has been offered by petitioner other than that he had short hair at the
time of the crime. No proof has been presented that he was not the person in the
black trench coat. Petitioner has failed to carry his burden of proof asto thisissue
and it therefore has no merits.

Asto thisissue, the petitioner asserts:

Rodney Weatherspoon testified that K evin Shaw commonly worebaggy pants
and sometimes wore a trench coat. He stated that such dress was typical of the
Memphis rap band members. To the contrary, he stated that [the petitioner] and the
West Memphis group wore t-shirts, Levi’s and tennis shoes. . . . Kevin Whitaker
testified that Kevin Shaw often wore atrench codt. . .. In addition, there was ample
proof that demonstrated that Kevin Shaw approached the car with Carlito Adamsand
proof that connectsthat individual with the descriptions of wearing atrench coat and
having ajheri curl. (See Statement of the Facts, supra, pp. 4-13).

Although the basisfor thisargument appearsto bethe petitioner’ sclaims, otherwise presented in his
brief, that he was wearing his hair short and not wearing a black trench coat at the time of the
offenses, we are not certain that thisisthe case. Because of these deficiencies, as well as the fact
that the petitioner hasfailed to direct usto the exact findings he is contesting so that we can review
them, we conclude, pursuant to Tennessee Rule of Appellate Procedure 27(a)(7), that thisclam is
waived.

II. Denial of Due Process at Post-Conviction Hearing

The petitioner contends that he was not afforded a full and fair hearing on his petition for
post-conviction relief, saying that the denial of sufficient funds for expert witnesses and the alleged
bias of the post-conviction court prevented his effectively presenting his claims and denied him the
opportunity of presenting such evidence to a neutral and detached court, thus violating hisright to
due process of law. We will address the petitioner’s claims.
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A. Denial of Fundsto Complete Social History

Astothisissue, the petitioner arguesthat he was not provided with sufficient fundsto obtain
necessary services of expert witnesses:

Given the burdens placed on a post-conviction petitioner pursuant to Tenn.
Code Ann. § 40-30-201, et. seq. and Tenn. Sup. Ct. R. 28, this denid of the basic
services necessary to demonstrate the prejudice that resulted from trial counsel’s
faillureto conduct an investigation into mitigation issues or utilize expert servicesto
develop mitigation themes functionally denied [the petitioner] the “opportunity to
present proof and argument.”

We will set out the background of this claim. After the filing of his petition for post-
conviction relief, the petitioner, through counsel, requested the services of Dr. Lee Norton, a
mitigation specialist with specific expertise in working with trauma victims. Upon the initial
request, the post-conviction court authorized payment for fifty hours of work by Dr. Norton. A
second request was made and the post-conviction court granted the petitioner atotal of $5,000 for
fifty hours of work at $100 per hour performed by Dr. Norton. The post-conviction court also
granted travel expensesin the amount of $595. Although the Chief Justice approved the $5,000 for
fifty hours of work, he denied the request for travel expenses. A third request for funds was made
several months later for an additional 150 hours of services to be performed by Dr. Norton. The
post-conviction court granted funds in the amount of $15,000 for 150 hours of work and granted
$2,524, plusreasonableand necessary expenses, for thetravel expensesof Dr. Norton. Uponreview,
the Chief Justice denied this payment, authorizing, instead, $4,875 for seventy-five hours of work
at an hourly rate of $65 per hour for Dr. Norton’s services plus reasonabl e expenses not to include
out-of-state travel. The petitioner then sought review of the Chief Justice’s denial pursuant to
Tennessee Supreme Court Rule 13, 8§ 6(b), and the court, with the Chief Justice not participating,
found the petition without merit. Dr. Norton then refused to work for the $65 per hour fee allowed
by the Chief Justice.

During the post-conviction evidentiary hearing, Dr. Norton testified that she did not
complete her work. Dr. Woods stated that he was unable to complete his evaluation due to the
“incompleteness” of the investigation. The petitioner contends that the denial of funds resulted in
his inability to present proof to establish he was prejudiced by counsel’s failure to conduct an
investigation into mitigation issues or utilize expert services to develop mitigation themes. Thus,
he argues that he was denied hisright to afull and fair hearing.

We disagree with the petitioner’s claim that he was denied sufficient funds for the
preparation of proof at the evidentiary hearing. He was granted $5,000 for fifty hours of Dr.
Norton’s services, at $100 per hour. The post-conviction court then granted an additional $15,000
for 150 hours of Dr. Norton's services at $100 per hour. However, the Chief Justice reduced the
amount of these additional fundsto $4,875 for seventy-five hours, at $65 per hour, arate which Dr.
Norton found unacceptable. Thus, the“court” did not deny the petitioner fundsfor expert services.
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Rather, Dr. Norton refused to work for the hourly rate which had been authorized. The petitioner
has failed to establish that he could not employ another mitigation specialist at the $65 hourly rate.
Wewill not assign constitutional error to a“court” when fundswere provided but rej ected by theone
expert selected. Thus, the petitioner hasfailed to establish that the“court’s’” denial of fundsfor Dr.
Norton denied him afull and fair hearing.

Moreover, Dr. Norton testified that the scope of her contract with the petitioner’ scounsel was
limited to her assistance in conducting interviews, although she did perform some functions of the
traditional mitigation specialist. She considered herself a “consultant” in this case. Dr. Norton
acknowl edged she was surprised at being subpoenaed to testify as an expert and, had she been aware
thiswould occur, shewould have prepared differently. With regard to Dr. Woods' s evaluation, he
clarified that when hereferred to theinvestigation as”incomplete,” he meant it wasincompl etewith
regard to the way that “these thingsunfold” rather than incomplete dueto a“lack of thoroughness.”
As such, there is no evidence to support a conclusion that Dr. Woods' s opinion would have been
different had Dr. Norton completed her interviewing process. Thisissue iswithout merit.

B. Post-Conviction Court Exhibited Bias Toward the Petitioner

The petitioner complains that rulings and statements made by the post-conviction court
demonstrated the biasof the court and itsinability to consider and give effect to mitigation evidence,
arguing that the court’ s actions and comments during the evidentiary hearing exhibited hostility to
the concept of mitigation. Thus, according to this argument, the post-conviction court denied him
a“full and fair hearing.” We will examine the petitioner’ s specific clamsin this regard.

1. Evidencethat Obra Carter was Mentally 11l
In his brief, the petitioner explainsthis claim:

During the post-conviction hearing, evidence was presented from severd
witnesses regarding [the petitioner’s] father and his erratic mood swings and his
agitated and violent demeanor. During Louise Carter’s testimony, post-conviction
counsel attempted to introduce testimony regarding Mr. Carter’s sleep habits,
specifically that he required very little sleep, as a means of demonstrating that Mr.
Carter had symptoms of mental illness. The state objected, and the court sustained
the objection.

Because of the nature of these claims, we will set out this entire interchange as to Obra
Carter’salleged mental illness. Louise Carter was questioned asto Mr. Carter’s going out at night:

Q. And did this ever stop or did this continue on?

A. It would stop, you know, for aminute and then he'd go back out there. You
know, he might stay at home, . . . maybe two nights or three nights and then he’'d go
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back out on the weekend or whatever.

Q.

And when he would be out how long would he stay out?

[THE STATE]: Your Honor, I'm going to object to this. It seems
likeit’ sgetting not really relevant. We'renot dealing with caregivers
of the [petitioner].

THE COURT: I'll haveto agree. I’'m going to sustain the objection.

[POST-CONVICTION COUNSEL]: Wéll, Your Honor, if | may be
heard. This goesto show — I’'m getting ready to devel op a pattern of
Mr. Carter staying out late and not sleeping very often. My mental
health experts have advised me that Mr. Carter’s sleeping habits is
[sic] very relevant to their determination of possible symptomatic
problems of menta illnessin Mr. Carter. And | believethat they will
discuss that when they testify. Sleeping patterns are symptoms —

THE COURT: Well —

[POST-CONVICTION COUNSEL]: Mr. Carter did not requirealot
of sleep.

THE COURT: Okay. Neitherdol. And I don’'t know that | have any
mental health problems, but that’ s another question all together. Mr.
Carter’s mental health issues, what impact is that going to have on
[the petitioner]?

[POST-CONVICTION COUNSEL]: WEél, Your Honor, obviously
the experts are the ones who need to address this. It is my
understanding that alot of mental illnesses have agenetic component.

THE COURT: Isthereany proof? Do your experts have any proof?
Because up to thispoint | have heard nothing nor have | seen anything
in the record that indicates [the petitioner] has any menta health
problems.

[POST-CONVICTION COUNSEL]: Weél, Your Honor, | do not
have any indication that [the petitioner] suffersfrom the same mental
illness if Mr. Carter does indeed suffer and | do not think that they
will be able to go as far as to diagnose Mr. Carter with a mental
illness. They will be able to discuss behavioral symptoms that Mr.
Carter exhibits and a lot of those deal with the way that Mr. Carter
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treated [the petitioner] on occasion. And we are going to beexploring
that in depth today during testimony.

[THE STATE]: Your Honor, | object. | think this is getting
absolutely ridiculous. Here's a person who by all accounts says he
doesn’'t have amental illness. Nobody says that [the petitioner] has
amental illness. The testimony yesterday was that Mr. Carter had
very littleimpact with [the petitioner]. And apparently Mr. Carter has
never been diagnosed with a menta illness and we're going to
extrapolate behavior based on whether or not he sleeps alot at night
and somehow put that on to [the petitioner]. | mean thisisthekind of
stuff that just gets absolutely beyond the pale of reason. | meanwe're
at the point now where we're just kind of grasping at straws. And |
think the Court has to look at it from the standpoint of reason and is
this reasonable testimony, is it relevant testimony, and what we're
trying to do now isbootstrap abunch of stuff without really any proof.

THE COURT: Weéll, that’smy concern to be honest with you because
that wasone of thethings| wasreadlly interested in yesterday. Andwe
paid particular attention to and | think we inquired of Mrs. Burnsthe
lack of contact between Obra Carter and [the petitioner], the very
minimal contact between the two. And | can see some relevance if
you were going to show from a genetic standpoint that Obra Carter
has some menta illness and we can show that [the petitioner] has a
mental illness and you can connect the two and as aresult his actions
were such. But to this point from what I’ ve read in the file and what
I’ ve seen and heard [the petitioner] has no mental illness. So whether
Obra Carter has a mental illness or not | don’t see the relevance of
that. And frankly, you know, his sleeping patterns — that may be a
new onethat | haven't heard yet from a mental health expert.

[POST-CONVICTION COUNSEL]: Wéll, Your Honor, if I may.
First of dl, | believethetestimony yesterday indicated that Mr. Carter
had very little contact with [the petitioner] as compared to a father
who lived in the home. However, that does not mean that Mr. Carter
had very little impact on [the petitioner]. And | think you will see
through the rest of the testimony from his siblings and some of Mrs.
Carter’s children that [the petitioner] in his later teenage years
devel oped relationshipswith some of Mrs. Carter’ schildren with Mr.
Carter and spent sometimeover in their home, number one. Number
two, theway that Mr. Carter did interact with [the petitioner] when he
was availableto [the petitioner] and the manner in which that contact
occurred is very relevant because the impact was very great. And |
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believe that the mental health experts who will testify later will
explain that in more detail. Number three, | said that — | just want to
clarify thisfor therecord. | said that it is not our contention that [the
petitioner] suffers from the same mental illness as Mr. Carter if Mr.
Carter suffers from any. He doesn’t exhibit the same symptoms as
Mr. Carter. However, only the mental heath experts will be ableto
diagnose [the petitioner], whether or not he has a mental illness. |
wouldn’'t want to go there at this point.

THE COURT: WEéll, I'm not convinced that thisisrelevant. And |
haven't heard anything in your argument that convinces methat it’s
relevant. And so I’m going to sustain the objection.

Theadmission of evidencegeneraly lieswithinthe sound discretion of thetrial court and will
not be reversed on appeal absent ashowing of an abuse of discretion. See Statev. Edison, 9 SW.3d
75, 77 (Tenn. 1999); State v. Cauthern, 967 SW.2d 726, 743 (Tenn. 1998). Here, the post-
conviction court disallowed testimony asto the sleeping habits of ObraCarter, concluding therewas
no evidence either that Carter or the petitioner had a mental disease. The court further found that
Obra Carter had little influence upon the petitioner’s life as the proof introduced at the hearing
strongly indicated that Carter had limited contact with the Burns children. However, the post-
conviction court permitted counsel to make an offer of proof asto thisissue. Inthisregard, Louise
Carter testified that Obra Carter would “[s|ometimes. . . stay out all night long. Sometimeshewould
comein at areasonable hour.” She explained that, if Carter came home at a “reasonable hour,” he
“might watch alittle television” before going to bed. She said that Carter sometimes went to work
without getting any sleep at all. The petitioner asserts that “a decreased need for sleep” is“[o] ne of
the criteriafor amanic episode . . . necessary for adiagnosis of bipolar disorder.” (citing American
Psychiatric Association, Diagnostic and Statistical Manual of Mental Disorders, at 362 (4th ed.
2000). Whilethat may be, the fact remains that the petitioner triesto tie together a series of tenuous
argumentsto construct this claim. We agree with the post-conviction court that this testimony was
not relevant.

Furthermore, as noted by the State, the post-conviction court allowed evidence of Obra
Carter’ s nocturnal behavior through the testimony of Dr. Norton. She interviewed Zettie Thomas,
Obra Carter’ sfirst wife, who said that he often stayed out until 2:00 or 3:00 am. Accordingly, we
conclude that the petitioner failed to establish that the post-conviction court was biased against him
or refused to consider mitigation evidence.

2. ObraCarter’sViolence Toward the Petitioner’s Siblings
At the post-conviction hearing, the petitioner’ ssister, Robin Burns, testified that their father,
ObraCarter, “whip[ped]” them for leaving the house or playing with the neighbors. She defined the

“whippings’ as Carter striking the children’ s legs or arms with a switch or, sometimes, abelt. The
following exchange then occurred:
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And where on the body would he strike you when he used a belt?
Thesame. Legsor arms.
Did he ever strike you on the back?

Not that | can recall.

o » 0 » 0

: Would you please describe for the Court the worst time that you remember
your father whipping you?

[THE STATE]: Your Honor, I’'m going to object to relevance.
THE COURT: Sustained.

[POST-CONVICTION COUNSEL]: Your Honor, [the petitioner]
was living in the household. This is his father's method of
disciplining his children. | think that that directly goes to his
background.

[THE STATE]: First of al, Your Honor, she' s asking her the worst
spanking she ever got. And | don’t see the relevance of that to [the
petitioner]. And if the extent of the spankings were a switch on the
legs | realy am having a difficult time seeing the significance or the
relevance of that. So | don’'t redly see the relevance of the worst
spanking that she ever got unlessyou cantell mewhat impact that had
on [the petitioner] and why that’s relevant.

[POST-CONVICTION COUNSEL]: May | havejustamoment, Y our
Honor?

THE COURT: Sure.

[POST-CONVICTION COUNSEL]: Your Honor, if | may the
incident that I’ m referring to and asking Ms. Burnsto describeisone
in which Ms. Burns was so afraid of her father in anticipation of the
whipping that she wet her pants when she was 13 years old. | think
that that definitely goesto the degree of thewhippingsthat Mr. Carter
inflicted upon his children and the fear that that invoked.

THE COURT: Wéll, again, . . . I'm not questioning what was in this

child’smind under those circumstances. But from what | have heard
and you’ ve presented menothing so far that | have heard that theseare
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severe beatings. These are spankings with aswitch. Not, you know,
my definition of a spanking with a switch and your definition of a
spanking with aswitch may betwo different things. SofarI’veheard
these children testify that Mr. Obra Carter spanked them with a
switch. Thereasonsfor thedisciplineand the degree of disciplineand
the severity of the beatings, | haven't heard any testimony of abuse.
| heard testimony of spankings with a switch. | don’t know of too
many children in anticipation of getting a spanking with aswitch that
look forward toit. | don’t know too many children that I’ ve heard of
that would eagerly await that if they’re told you're going to get a
spanking when your father gets home or you're going to get a
spanking when your father gets here. That’s not an indication of a
beating. | haven't heard that. And | realy am struggling with the
significance or where we're going with this. And again you know |
don’t see the relevance of that.

[POST-CONVICTION COUNSEL]: Waell, Your Honor, if | may.
Therelevanceisthat these children only have thisfather’ s whippings
to put anything into context. The experts will testify that [sic] the
reaction of the children to their father’ s beatings.

THE COURT: Beatings? Where do you get the term beating?

[POST-CONVICTION COUNSEL]: They were whipped with a
switch to the point that they were so afraid that a 13 year old wet her
pants, Your Honor. | think that that indicates the severity and |
believe that the experts will tie that in and will be able to address the
traumathat goesinto a 13 year old’sloss of control of her bladder.

[THE STATE]: Your Honor, theonly problem —that’ scompounding
theproblem. Theother witnesses[’ ] testimony doesn’t go to establish
that thiswas a violent household. In fact if | remember some of the
testimony when asked about Obra Carter one of the kids — | forget
which one. They didn’'t say he was violent. And | didn’'t get the
impression from Ms. Leslie Burns he was violent.

THE COURT: | hadn’t heard any testimony that he was violent. |
heard testimony that he spanked his children with a switch. Not on
the back, not on thehead. On the backs of thelegs. Again| meanwe
may belivingin adifferent world but I'll be honest with you with &l
due respect in the world that | grew up with a spanking with aswitch
on the back of thelegswas not abnormal. It was not considered child
abuse. It was not considered abeating. It'snot atreelimb. It wasa
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switch. They’'veall described it asaswitch. They'veall described it
as switches on the legs. Which I’'m really struggling with that as a
severe beating or something that is traumatizing. And to be honest
with you I’m kind of curious to listen to these experts that are going
to tell methat that isatraumatizing thing other than anormal trauma
type thing for a child anticipating a spanking or getting a spanking.

[POST-CONVICTION COUNSEL]: Wéll, | believe the experts will
explainthat ingreat detail about what those kindsof reactionsindicate
in children.

THE COURT: WEéll, again, and this is no disrespect to this young
lady. | don’t meanin any way to disrespect her. Her reaction and her
fear of her father anticipating aspanking, | don’t see the relevance of
that asit appliesto[the petitioner]. Her thought processeswithregard
to Obra Carter, | don’t see how that impacts [the petitioner]. | don’t
know. It would be another thing if | were listening to proof of Obra
Carter being this person who was around all the time and abusive and
doing thingsthat traumatized [the petitioner]. Or [the petitioner] was
aware and saw that. | haven't heard any of that. And so to the extent
of where we are right now | don’'t see the relevance of this. Of a
particular incident where this young lady had an embarrassing
moment as a result of that. You know, so I'm going to sustain the
objection. 1 just fail to see the relevance of it.

Asnoted by the State, the post-conviction court heard evidence of the “whippings’ by Obra
Carter, for Renita Burns, Robin Burns, Phillip Carter, and Steve Carter al testified about his
“whipping” them. Relying on Eddingsv. Oklahoma, 455 U.S. 104, 115, 102 S. Ct. 869, 878 (1982),
the petitioner contends on appeal that “[€]vidence of a difficult family history and of emotional
disturbance is typically introduced by defendants in mitigation.” In our view, the post-conviction
court admitted such testimony, doing so through other witnesses. The petitioner has failed to
establish that the post-conviction court’s ruling with regard to Robin Burns wetting her pants or
describing her “worst” whipping was relevant. We conclude that the post-conviction court did not
abuseits discretion in this evidentiary ruling.

3. BiasAgainst Dr. Norton

The petitioner argues that “[t]he post-conviction court’s colloquies during Dr. Norton’s
testimony further demonstrate its hostility to mitigation.” Additionally, he asserts that “[t]he post-
conviction court . . . grilled Dr. Norton on what she meant by an environment of fear and demanded
her to break down the atmosphere between the Burns househol d and the Carter household.” Wewill
set out how this matter developed at the hearing.



Dr. Norton testified that, in her opinion, Obra Carter abused Zettie Thomas, Louise Carter,
and Ledlie Burns, saying that “the climatesin both households primarily toward the father was that
of trepidation, anxiety and fear.” She continued that a child’s witnessing of abuse of his or her
mother “can cause tremendous traumatic reactionsin children,” adding that for childrento “livein
an environment of fear would be a very detrimental factor that can cause serious consequences to
their development.” The post-conviction court questioned Dr. Norton as to her definition of
“environment of fear,” asking that she differentiate between the Burnsand the Carter childrenin her
responses. She responded there was no difference between the Carter children, with whom Obra
Carter resided, and the Burns children, with whom Obra Carter visited intermittently.

During the arguments on this matter, which precipitated a request from post-conviction
counsel for acontinuance of the hearing so that the transcriptsof testimony of certain witnessescould
be prepared and then reviewed by Drs. Norton and Woods to respond to questions from the post-
conviction court, the court denied the request, clarifying the information the court was seeking from
Dr. Norton:

I’m going to deny the request. And I think your experts can still testify. The only
thing I’m asking [Dr. Norton], and you know, maybe she can't tell me the answer.
| don’t know. Thereisadifferenceto thisobserver inthe Carter family and the Burns
family. | feel completely different. Two separate households. I’ ve got maybe one
gentleman who[]se called the head of the household, but I've got two separate
families. Andonefamily liveswith [ObraCarter] 24 hoursaday 7 daysaweek. One
family sees him for 30 to 45 minutes twice a month. There's atotally different —
there’ s got to be atotally different atmosphere and environment to me. Dr. Norton
may tell me that’s not true. That’s just not true. Based on the testimony that I've
heard in the courtroom from the Burns family and from the Carter family there'sa
totally different environment. The Carter family lived with this daily. And if they
didn’t make the bed or if they thought or if they were out of the yard or whatever,
these were the rules and they were going to get aspanking. And it may have been on
adaily basis or once aweek or fivetimesamonth or whatever. The Burnsfamily on
theother sidesaid the only thing I’ ve heard that they got awhipping for was being out
of the yard when Obra came by. And Obra didn’t come by very often, but when he
came by he expected al the kids there. And if they weren't the[re] they got a
whipping. Andthere sadifferencethereto mewhen sheusestheterm“thechildren”
grouping them all together. The Burns children and the Carter children saying they
lived in a climate of fear because of the type of person Obra Carter was. | have a
problemwiththat. AndIl’mtryingto get her totell meif there’ sadistinction between
the Carter kids and the Burns kids.

Thepetitioner concludes hisargument asto thisissue by asserting that “[t] he assumption that
Obra Carter can be considered the head of ahouse in which he does not now and has never resided
iscontrary to both law and logic. Cf. 26 U.S.C. § 2(b) (ahead of ahousehold must reside therein).”
We do not understand the relevance of the petitioner’ sreferenceto the Internal Revenue Code. The
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proof was, aswe have set out, that Obra Carter spent the large majority of time with the children he
had with his wife and saw only intermittently those, including the petitioner, he had with Leslie
Burns. Rather than an exhibition of bias, it would appear logical for the post-conviction court, in
assessing Dr. Norton’ stestimony, to determine whether Carter’ streatment of hischildren, including
the petitioner, had the same effect on those with whom he spent very littletime. Asto thisissue, the
petitioner has presented only argument, but no authorities, supporting hisview that acourt’ s seeking
clarification can be an exhibition of hostility toward awitness.

We conclude that this issue is without merit.
I11. Denial of Due Process at the Petitioner’'s Trial

The petitioner contends hisright to afair trial was violated by jury misconduct because the
jury foreman recited a Bible verse during deliberations and the jury considered the potential
sentencing during the guilt/innocence phase of deliberations. We will review these claims.

The petitioner alleges “the jurors in his case consulted extra-judicial materials — a Bible,”
explaining that the jury foreman brought aBible into deliberations and “used” aBible verseto ease
“another juror’s concern that if she voted to convict [the petitioner], and thereby sentence him to
death, God would never forgive her.” The State responds that this issue is waived because the
petitioner did not present it on the direct appeal of his convictions; and, if considered on its merits,
the claim fails because there is insufficient evidence that the jury consulted extraneous materials
during deliberations. The waiver argument cannot be presented by the State for the first time on
appedl for, asexplained in Walsh v. State, 166 S.W.3d 641, 645 (Tenn. 2005), “the State’ swaiver
argument hasitself been waived. Issuesnot addressed in the post-conviction court will generally not
be addressed on appeal .”

In our review, we first will set out the post-conviction hearing testimony of jury foreman
Lloyd Davis. He said that at the trial he had a Bible with him and during deliberations “recited” a
verse to another juror:

Q [Did] you have that Bible with you in the jury room during the jury
deliberations?

A Every day.

Q And at some point during thejury deliberations did you have occasion to cite
certain Bible versesto the jury?

A Yes, | did.

Q Do you recall what Bible verses were cited, Mr. Davis?
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A | don’'t believel recited but one. ... That wasinlsaiah. ... | wouldn't know
the verse, the chapter or the verse. | just know what it says.

Q Do you remember the contents of the verse?

A Y es, it wasabout God wastelling that histhoughtswere not our thoughts, and
his ways were not our ways. Something like that.

Davisthen explained that herecited the verseto thejuror because she had expressed religious
concerns about deciding guilt or innocence: “[S]hejust stated something about God wouldn’t want
her to . . . make a certain decision . . . [and] wouldn’t allow her to make her decision to give
somebody the death penalty . . ..” The State then objected to further testimony about the jurors
“internal communications,” asserting that “the rules of evidence are very clear that jurors cannot
testify about what they do inthejury room. ..."” The court sustained the objection but allowed the
petitioner’s counsel to continue questioning to preserve the issue for appeal. It isthe testimony of
Mr. Davis during this proffer upon which the petitioner bases his claim that the jury improperly
considered punishment during the guilt/innocence phase.

In issuing its order denying relief, the post-conviction court found that the “reciting” of a
Bible verse was not prgjudicia to the petitioner:

This court does not believe that asking for divine intervention and comfort from God
during the deliberation process is what was meant or intended as outside influence.
We ask jurors to make life and death decisions and many jurors look to God for
guidancein their everyday life and the daily decisions, which they face. This Court
fails to see how asking God to help a juror make the right decision violates [the
petitioner’ s] righttoafair trial. Frankly, thisCourt takesgreat comfort inthefact that
before ajury would make such amonumental decision that they would seek guidance
from God.

Tennessee Rule of Evidence 606(b) limits the circumstances under which jurors may be
guestioned about their deliberations:

(b) Inquiry Into Validity of Verdict or Indictment. Upon an inquiry into the
validity of a verdict or indictment, a juror may not testify as to any matter or
statement occurring during the course of the jury's deliberations or to the effect of
anything upon any juror's mind or emotions as influencing that juror to assent to or
dissent from the verdict or indictment or concerning the juror's mental processes,
except that a juror may testify on the question of whether extraneous prejudicial
information was improperly brought to the jury's attention, whether any outside
influencewasimproperly brought to bear upon any juror, or whether thejurorsagreed
in advance to be bound by aquotient or gambling verdict without further discussion;
nor may ajuror's affidavit or evidence of any statement by the juror concerning a
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matter about which thejuror would be precluded from testifying bereceived for these
purposes.

The commentary to this rule sets out the circumstances to which this subsection is applicable:

After verdict, part (b) would comeinto play. A juror may testify or submit an
affidavit in connection with a motion for new trial, but only in the limited
circumstances of:

(1) “extraneous prejudicia information” finding its way into the jury room,
(2) improper outside pressure on ajuror, or
(3) aquotient or gambling verdict.

In sum, the pertinent part of Tennessee Rule of Evidence 606(b) providesthat ajuror may not
testify “to the effect of anything upon any juror’ smind or emotions asinfluencing that juror to assent
to or dissent from the verdict,” but isallowed to testify “whether extraneous prejudicial information
wasimproperly brought tothejury’ sattention, whether any outsideinfluencewasimproperly brought
to bear uponany juror....” Tenn.R. Evid. 606(b). In Walsh, 166 S.W.3d at 646-47, the Tennessee
Supreme Court addressed the application of Rule 606 in a case where a juror testified about the
mental and emotional effects of a deputy’ s statement to the juror during deliberations that she “had
to” make adecision. The court concluded that Rule “606(b) permitsjuror testimony to establish the
fact of extraneous information or improper influence on the juror; however, juror testimony
concerning the effect of such information or influence on the juror’'s deliberative processes is
inadmissible.” 1d. at 649.

Additionally, according to Walsh, once the petitioner proves “a juror was exposed to
extraneous prejudicial information or subjected to improper influence, a rebuttable presumption of
prejudice arises, and the burden shiftsto the State to explain the conduct or demonstrate that it was
harmless.” Id. at 647 (citing State v. Blackwell, 664 S.W.2d 686, 689 (Tenn. 1984)).

Aswe will explain, we conclude, as did the post-conviction court, that the petitioner failed
to establish that thejury at histrial was exposed to extraneous prejudicial information. While Davis
responded “[e]very day,” when asked if he had a Bible with him in the jury room during
deliberations, hewasnot asked if he displayed the Bibleto the other jurorsor whether they even were
aware that he possessed it. Likewise, although he said that he “believe[d] [he] recited” only one
Bible verse, he described it as “[t]hat was in Isaiah . . . | wouldn’t know the verse, chapter or the
verse. | just know what it says,” and was not asked if his knowledge of the verse was more precise
at thetimeof thejury deliberations. Additionally, although saying that he*“recited” theverse, hewas
not asked whether he had read the verse from his Bible, quoted it verbatim, paraphrased it, smply
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gave the gist of it, or whether he even had identified the verse as being from the Bible.! Thus, we
concludethat the petitioner hasfailed to makeaninitial showingthat, inthelanguage of Rule 606(b),
“extraneous prejudicial information was improperly brought to the jury’ s attention” so asto create
a rebuttable presumption of prejudice and shift the burden to the State “to explain the conduct or
demonstrate that it was harmless.” See Walsh, 166 SW.3d at 647. Accordingly, the additional
guestions asked Davis, which the petitioner claims show that the jury improperly considered the
verdict during the guilt phase of the tria, were properly disalowed by the court as not being
permitted by Rule 606(b).

V. State'sUseof Conflicting Theoriesat Codefendant’s Trial and
Perjured Testimony Violated the Petitioner’s Rightsto Due Process and a Fair Trial

The petitioner argues that the State denied him afair trial by “the use of conflicting theories
between the [petitioner’s trial and codefendant Garrin’s trial] and the knowing use of perjured
testimony.” To support thisclaim, heinserted in his appellate brief charts containing excerptsfrom
the testimony of Eric Thomas in the trials of the petitioner and of Derrick Garrin, asking that we
“review” this testimony and conclude that it proves his claim.

In our consideration, we first note that the petitioner was convicted of two counts of felony
murder for the shooting deaths of Damond Dawson and Tracey Johnson, but his convictionsfor the
attempted murders of Eric Thomas and Tommie Blackman were reversed, this court finding that
attempted felony murder is not a criminal offense. Thus, it is unclear as to how the issue of
inconsistent theories as to who shot Eric Thomas is relevant to the petitioner’ s convictions for the
first degree murders of Damond Dawson and Tracey Johnson. The petitioner attempts to makethis
connection by arguing that “[t] he State wanted to show that the person ontrial wasthemost cul pable,
and, therefore, the most deserving of the death penalty.” However, he makes no references to the
record to support this theory.

In codefendant Garrin’ strial, according to the petitioner’ s chart, Eric Thomas testified that
he was shot by “[t]he big fellow with the glasses,” the petitioner asserting that “[t]he record in the
case is clear that [sic] big fellow with glasses is Derrick Garrin.” However, he does not identify
where in the appellate record, which consists of transcripts of testimony in two boxes, the
information establishing this clarity can be located. Further, he asserts that “[t]he record is clear,
including from the statements of Adams and Shaw to the police, PC Exhibits 7 and 8, that Kevin
Shaw was with Adams when Adams first approached the car.” He does not explain how we can
make this determination solely from the confusing statements of these witnesses. He makes no
referencesto therecord asto questioning trial counsel or any other witnesses asto why Eric Thomas
was hot cross-examined in the way he believes should have occurred.

'Based upon this analysis, we distinguish the facts of this case from those in State v. Harrington, 627 S.W.2d
345, 350 (Tenn. 1981), where our supreme court determined it was error for the jury foreman to read passages to other
jurors during their deliberations to “buttress” his belief that the death penalty should be imposed.
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Additionally, the petitioner claims on appea that the Shelby County District Attorney’s
Office suborned the perjured testimony of Eric Thomas:

Thisistheintentional use of perjured testimony. There can be no question that Eric
Thomas' aternative descriptions of the person who shot him involved perjury. Nor
can there be any question that the State' s attorneys were aware of the perjury.

Wedisagreewith the petitioner’ sclaimsthat he has shown the State suborned perjury by Eric
Thomas or even established that Thomas perjured himself. Again, wenotethat itisdifficult for this
court to review issues where, as here, we are referred broadly to documents and not to the specific
portion which, heclaims, supports his accusations of subornation of perjury. The statement of Kevin
Shaw consists of six pages and, by our reading, does not support the petitioner’s claims. Aswe
understand the statement, Shaw said that, upon hearing two shots, without identifying who fired
them, heturned and ran, as“Kevinand Derrick” apparently ran uptothecar. Shaw said, “I ran down
thestreet. | heard awholelot of shots after that as| was running down the street.” In his statement,
Carlito Adams said that he and Shaw approached the driver’s side of the vehicle occupied by the
victimsand both began running as shotswerefired, thefirst shot being fired by the man wearing “the
big black nylon 3/4 jacket.”

The post-conviction court found that no proof had been presented as to the petitioner’s
conflicting theories clam and, thus, it was without merit:

The next allegation by Petitioner is that the State' s action denied him afair
trial and appeal. Hefirst arguesthat the State had alternative theories of prosecution
in the three separate trials. No proof has been presented as to contradictory theories
by the[S]tateinthetria of the co-defendants. The petitioner admitted he was present
on the scene armed with agun and that hefired hisgun. Thetestimony presented was
that 5 or 6 people participated in thiskilling. At least 4 or 5 of them were armed.
Severa were identified as firing shots into the car containing the victims. The
petitioner was identified by several witnesses as being “a shooter.” No aternative
theories were offered by the State as to Petitioner’ s role based upon what proof was
presented to this Court. Since no proof has been presented regarding alternative
theorieq[,] thisissue has no merit.

In his appellate brief, the petitioner has neither acknowledged nor addressed this specific
finding, nor has he made any references to the transcript of the evidentiary hearing asto whether his
trial counsel, or any other witnesses, agreed with his claim that the State pursued differing theories
in the two prosecutions. We conclude that the record supports the findings of the post-conviction
court.
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V. Ineffective Assistance of Counsel

On appeal, the petitioner claims that trial counsel failed to function as effective counsel,
arguing that they:

A. Failed to thoroughly investigate and present evidence regarding the lesser
culpability of the petitioner;

B. Failed to competently select ajury;
C. Failed to object to the presentation of victim impact evidence;

D. Failed to utilize the services of various experts exacerbating deficienciesin the
mitigation investigation;

E. Failed to thoroughly investigate and present sufficient mitigation evidence; and
F. Failed to prepare defense witnesses to testify.
We will examine these claims.

The Sixth Amendment provides, in pertinent part, that, “[i]n all criminal prosecutions, the
accused shall enjoy theright . . . to have the Assistance of Counsel for his defence.” U.S. Const.
amend. VI. Thisright to counsel is“‘so fundamental and essential to a fair trial, and so, to due
process of law, that it is made obligatory upon the States by the Fourteenth Amendment.”” Gideon
v. Wainwright, 372 U.S. 335, 340, 83 S. Ct. 792, 794 (1963) (quoting Bettsv. Brady, 316 U.S. 455,
465, 62 S. Ct. 1252, 1257 (1942)). Inherent in theright to counsel istheright to effective assistance
of counsel. Cuyler v. Sullivan, 446 U.S. 335, 344, 100 S. Ct. 1708 (1980); McMann v. Richardson,
397 U.S. 759, 771 n.14, 90 S. Ct. 1441, 1449 n.14 (1970); see aso Strickland v. Washington, 466
U.S. 668, 686, 104 S. Ct. 2052, 2063 (1984).

“Thebenchmark for judging any claim of ineffectiveness must bewhether counsel’ sconduct
so undermined the proper functioning of the adversarial process that the trial cannot berelied on as
having produced ajust result.” Strickland, 466 U.S. at 686, 104 S. Ct. at 2064; Combsv. Coyle, 205
F.3d 269, 277 (6th Cir. 2000). A two-prong test directs a court’s evaluation of a clam of
ineffectiveness:

First, the defendant must show that counsel’s performance was deficient. This
requiresshowing that counsel made errorsso seriousthat counsel wasnot functioning
as the “counsel” guaranteed the defendant by the Sixth Amendment. Second, the
defendant must show that the deficient performance prejudiced the defense. This
requires showing that counsel’ s errors were so serious as to deprive the defendant of
afair tria, atrial whoseresult isreliable.
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Strickland, 466 U.S. at 687, 104 S. Ct. at 2064; see also Combs, 205 F.3d at 277.

The performance prong of the Strickland test requires a petitioner raising a clam of
ineffectiveness to show that the counsel’s representation fell below an objective standard of
reasonableness, or “outsidethewiderange of professionally competent assistance.” 466 U.S. at 690,
104 S. Ct. at 2066. “Judicial scrutiny of performanceis highly deferential, and ‘[a] fair assessment
of attorney performance requires that every effort be made to eliminate the distorting effects of
hindsight, to reconstruct the circumstances of counsel’s challenged conduct, and to evaluate the
conduct from counsel’ s perspective at thetime.”” Combs, 205 F.3d at 278 (quoting Strickland, 466
U.S. a 689, 104 S. Ct. at 2055). Upon reviewing claims of ineffective assistance of counsel, the
court “must indulge a strong presumption that counsel’s conduct falls within the wide range of
reasonabl e professional assistance; that is, the defendant must overcomethe presumption that, under
the circumstances, the challenged action ‘ might be considered sound trial strategy.’” Strickland, 466
U.S. a 689, 104 S. Ct. at 2065. Additionally, courts should defer to trial strategy or tactical choices
if they areinformed ones based upon adequate preparation. Hellard v. State, 629 SW.2d 4, 9 (Tenn.
1982). Finadly, we note that criminal defendants are not entitled to perfect representation, only
constitutionally adequate representation. Denton v. State, 945 S.W.2d 793, 796 (Tenn. Crim. App.
1996). In other words, “in considering claims of ineffective assistance of counsel, ‘we address not
what is prudent or appropriate, but only what is constitutionally compelled.”” Burger v. Kemp, 483
U.S. 776, 794, 107 S. Ct. 3114, 3126 (1987) (quoting United States v. Cronic, 466 U.S. 648, 655
n.38, 104 S. Ct. 2039, 2050 n.38 (1984)). Notwithstanding, we recognize that “[o]ur duty to search
for constitutional [deficiencies] with painstaking care is never more exacting than it isin a capital
case” 1d. at 785, 107 S. Ct. at 3121.

If the petitioner shows that counsel’ s representation fell below a reasonable standard, then
he must satisfy the prejudice prong of the Strickland test by demonstrating “there is a reasonable
probability that, but for counsal’ sunprofessional errors, theresult of the proceeding would have been
different.” Strickland, 466 U.S. at 694, 104 S. Ct. at 2068. “ A reasonable probability isaprobability
sufficient to undermine confidencein the outcome.” Id. In evauating whether apetitioner satisfies
the pregjudice prong, acourt must ask “whether counsel’ s deficient performance rendersthe result of
thetrial unreliableor theproceeding fundamentally unfair.” Lockhart v. Fretwell, 506 U.S. 364, 372,
113 S. Ct. 838, 844 (1993) (citing Strickland, 466 U.S. at 687, 104 S. Ct. at 2064). In other words,
a petitioner must establish that the deficiency of counsel was of such a degree that it deprived the
defendant of afair trial and called into question the reliability of the outcome. Nichols, 90 SW.3d
at 587. That is, the evidence stemming from the failure to prepare a sound defense or to present
witnesses must be significant, but it does not necessarily follow that the trial would have otherwise
resulted in an acquittal. Nealy v. Cabana, 764 F.2d 1173, 1178-79 (5th Cir. 1985). “A reasonable
probability of being found guilty of alesser charge, or a shorter sentence, satisfies the second prong
in Strickland.” State v. Zimmerman, 823 S.\W.2d 220, 225 (Tenn. Crim. App. 1991). Moreover,
when challenging a death sentence, the petitioner must show that “‘ thereis areasonable probability
that, absent the errors, the sentencer . . . would have concluded that the balance of the aggravating
and mitigating circumstances did not warrant death.”” Henley, 960 S.\W.2d at 579-80 (quoting
Strickland, 466 U.S. at 695, 104 S. Ct. at 2069).
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We will examine the petitioner’s specific claims as to ineffective assistance of counsel.
A. Failureto Investigate
1. Guilt Phase

Thepetitioner doesnot direct this court to the specific portions of the post-conviction court’s
findings of fact and conclusions of law which he challengesby thisclaim. Astothisissue, he argues
that trial counsel failed “to establish [the] relative culpability of the participants.” He saysthat this
issue “was made more acute by the fact that two of the participants, including Kevin Shaw [and]
Benny Buckner . . . werenever charged at all.” Additionally, the petitioner arguesthat counsdl erred
in deciding to “simply rely on [the petitioner]” to present his defense that “athough [the petitioner]
was present that day and had fired hisgun, he never approached thevictims' car and never fired into
the car.” He argues that “[f]rom a simple review of those transcripts and the other records, [trial]
counsel could have, as post-conviction counsel has done, determined that [the petitioner] wasnot the
Kevinwho approached thevictims' car initially with Carlito Adams. Rather[,] it wasKevin Shaw.”
To establish the certitude of thisclaim, the petitioner directsthis court to review pagesfour through
ten of his* Statement of the Facts.”

Additionally, the petitioner argues that although trial “[clounsel acknowledged that [the
petitioner] had insisted that he had short hair a thetime. . . [trial counsel] ignored thisinsistence],]
choosing to believethat [the petitioner] had aways had ajheri curl.” He continuesthisargument by
saying that counsel “never investigated and never interviewed friends or family about hishair style
[sic] nor did they interview Mary Jones, the woman who lived across the street from the Dawsons
and claimed to have seen the shooting, about the specific descriptions of individuals she had seen.”
The petitioner recounts testimony presented at the post-conviction hearing as to his hair length,
asserting that “[b]y failing to take more seriously [the petitioner’ 5] insistence that his hair had been
short at the time of the incident and that witness Mary Jones had mistaken him in the courtroom for
Kevin Shaw at the scene and investigate accordingly, trial counsel’ s representation was both bel ow
the required standard of performance and was prejudicial to [the petitioner].”

As to the claim that trial counsal did not investigate and attempt to garner proof of the
petitioner’s hair length at the time of the offenses, the post-conviction court found:

Petitioner again raises the issue about the length of his hair. This court has
reviewed the trial transcript, the portions of other trial transcripts, witness and
codefendant statements. The petitioner was present on the scene and he was
described as wearing along black trench coat. No one else on the scene, to the best
of this court’ s recollection, was so dressed. Mr. Thomas picked out the petitioner’s
photograph even with short hair. Ms. Jones identified the petitioner by face and by
the long black trench coat he was wearing. She also described his hair as a [j]heri
curl. Trial counsel knew pre-trial that Thomas had identified Petitioner’ s picture and
they testified that their picture of [the petitioner] looked very similar to the oneinthe
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line-up. It appears to the court that Ms. Jones, who testified later, had not made
identification prior to trial. At trial she made an in court identification on cross-
examination of the petitioner which appears to have been fully unexpected by the
State or the defense. The petitioner had admitted being present on the scene, with a
gun, and firing some. Thomas had identified him even with short hair. Up until that
point thiscourt isnot surethat there was an issue about the length of petitioner’ shair.
Only when Ms. Jones described petitioner as the person with the black trench coat
and jheri curl and the person she identified in court with ajheri curl, did his hair
length become anissue. Again, thiscourt is asked to speculate asto who else on the
scene had a jheri curl. Petitioner implies Kevin Shaw but offered no proof by
witness, photograph or otherwise that Shaw was the person with ajheri curl. This
court can only speculate as to what might have occurred during this testimony if
petitioner had cut his hair as requested by his attorneys prior to trial. However, this
court is not allowed to specul ate as to what impact any of thiswould have had on the
jury. No proof has been offered by petitioner other than that he had short hair at the
timeof thecrime. ... No proof was presented that he was not the person in the black
trench coat. Petitioner has failed to carry his burden of proof asto thisissue and it
therefore has no merits.

We agree with the post-conviction court that the testimony at the hearing does not support
the petitioner’ s assertions that trial counsel did not attempt to show he had a shorter hairstyle at the
time of the incident. Senior tria counsel explained that the petitioner was unable to name any
witnesses who would say that he did not have ajheri curl at the time:

Q And do you recall whether he asked you to find witnesses that could describe
his hair length?

A | do and | think we—he couldn’t give us anybody who could say that they saw
him with a normal haircut at the time that this incident occurred or we would have
called them, but what he did do was he gave us aphotograph depi cting him with short
hair or anonjheri curl hair, but that photograph appeared to be of a much younger
Kevin Burns and not Kevin Burns at the time of thisincident.

And as matter of fact, to usit looked amost identical to the photograph they
used for the witnesses in the photo lineup to be identified that they did in fact pick
out. So we thought if we tried to use that photograph, it would only strengthen the
case'sl.D., sincethat photograph was similar to the photograph that wasin evidence.
But . . . my recollection was he could not give us a name of anybody who could say
that he did not have that jheri curl at the time of thisincident.

Counsel told of hiseffortsto persuade the petitioner not to wear hishair in ajheri curl at the
time of trial:



Q Andintermsof thetime of thetrial when you met before—when you met [the
petitioner], what was his hair length at that time?

A It was a jheri curl style hair, and it was long, and it aggravated me. We had
words about it, and it was my preference that he change his hairstyle for trial and it
didn’t have anything to do with identification and that. | thought that his appearance
was not conducive for something this serious, and | tried to get him to change his
hairstyle, and he refused to do so.

Q Do you recall him advising you why he refused to change his hairstyle?

A Hejust ssimply said | likeit, and | won’t changeit, and that iswhat he said the
entiretime. | even got hisparentsinvolved in that processtrying to talk to him about
that hair.

Junior trial counsel described their attemptsto convince the petitioner he should not wear his
hair in ajheri curl at the time of tria:

Q Do you remember why he refused to cut his hair?
A Hejust wouldn't cut it. We begged and pleaded with him to cut it because
that was one of theissuesin thetrial that Ms. Jones was talking about thisfellow had

ajheri curl.

During cross-examination, junior counsel further detailed their dealings with the petitioner
and his hairstyle:

Q He had ajheri curl in the courtroom at trial ?

A Right.

Q And you and [senior counsel] tried to get him not to have ajheri curl at trial ?
A Y es, very much so.

Q And the reason you did that was because the description of him involved a

jheri curl?

A Exactly.

Q From Ms. Jones?
A Yes.
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Q Did hetell you that he had ajheri curl on the day of the crime?
A No, not that | remember.

Q Did he give you the name of anybody that could prove he didn’t have ajheri
curl at thetria?

A No.

Q Okay. Explainthat to me. What exactly happened? What wastheinteraction
between you and [the petitioner] about this hairstyle?

A This hairstyle when | first met him | believe that he had aready had the start
of ajheri curl, and | say start, but it was pretty long. He'd already doing [sic] the
process or whatever it takes. | don’t know what all it takes to keep ajheri curl, but
he already had it, but one of theissuesthat came up during our investigation was, like
| say, Ms. Jones says the person that done the shooting had ajheri curl.

And out of all the guys, Derrick Garrin, nobody else had ajheri curl except
[the petitioner]. Because | remember making a comment to him back when he had
thisnobody elsewaswearing jheri curlsinthiscommunity. | mean thejheri curl was
liketheafro. It had died and gone away, but he was sitting in thejail with ajheri curl
with all the grease on his shouldersand stuff. It was shining and glistening and stuff,
and we kept saying cut your hair, Kevin, get your hair cut. No, I’m not going to cut
my hair, and he didn’t cut his hair.

So | mean that was one of the things—we didn’t have anybody from him that
says he was bald headed at the time of the commission of the offense.

Q And you-all attempted to find somebody?

A We didn’'t find anybody.

Q Y ou couldn’t find anybody?

A No.

Q He couldn’t give you anybody?

A No, he always had hair from what | seen. He had hair. | mean he can come

back now and say he was bald headed, but he had hair. | think —we even had a
picture that was so closely related to the way he actually was during trial, that we
couldn't even use that. | think that picture came from an arrest around about that
sametime. He had hair.
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Q He never really gave you areason why he wouldn’t cut his hair?

A No, hedidn’t, and I thought that was one of the most —it wasabad thing. As
simple as cutting your hair, which may or may not be able to help you in the course
of saving your life, and he wouldn’t do it.

Q Did you ask his mom to maybe talk to him about it?

A | think we talked to everybody about that. It was out of style. It was out of
character. It wasn’'t what we needed as far as trying to save his life for him to be
sitting there behind us with ajheri curl.

On appedl, the petitioner failsto acknowledge the difficult position in which he forced trial
counsel by requiring they contend that, while he had ajheri curl at the time of trial, he had not worn
his hair in that style at the time of the offenses. In fact, if the petitioner’s claims as to his changes
in hairstylearetrue, thiswould appear to be the very unique situation in which aperson charged with
an offense changed his hairstyle by the time of trial to more closely match the description of the
offender, rather than vice versa, which is the norm. We conclude that the record supports the
findings of the post-conviction court.

Although he concedes that trial counsel recognized the importance of establishing whether
hewasin fact the shooter who killed one of the victims or merely was present, the petitioner asserts
that counsel failed to utilize the testimony of Eric Thomas from Garrin’s trial to rebut evidence
establishing the petitioner as the shooter. He argues that evidence of his lesser culpability and the
fact that hiscodefendantsreceived |esser sentenceswere an essential part of the circumstances of the
crimes. Additionally, he argues that counsel’s failure to investigate this issue led to a series of
missed opportunities to cross-examine the State's witnesses and raise doubt as to whether the
petitioner shot at the victims inside the vehicle.

At the petitioner’s tria, the proof, as recounted by our supreme court, established that the
petitioner and Carlito Adams walked up to the passenger side of a car in which four young men,
Dawson, Johnson, Thomas, and Blackman, were sitting. Burns, 979 SW.2d at 278. Adams pulled
out a handgun and told Blackman to get out of the car. 1d. When he refused, the petitioner pulled
out agun and went around to the driver’ sside of the car. 1d. Blackman exited the car and fled. Id.
Adamssaid, “ Get him,” evoking the emergence of three or four men from behind hedges. 1d. These
men fired at the fleeing Blackman. 1d.

Mary Jonestestified that she saw Carlito Adams shoot Johnsonin the chest and identified the
petitioner as the person who shot Dawson several times. 1d. She unequivocally identified the
petitioner, explaining that she got “a real good look in his face” as he ran toward her after the
shootings. 1d. Eric Thomas, asurviving victim of the gunfire, made a photographic identification
of the petitioner two days after the incident. Id. Although acknowledging that he had initially
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identified Adams as his shooter, Thomas explained that he thought he was going to die and Adams
was the only name he knew. 1d.

In the direct appeal of this matter, our supreme court described the petitioner’s statement to
FBI agents regarding the crimes:

On June 23, 1992, Burns was found in Chicago and arrested. After being
advised of hisrights and signing awaiver, the defendant gave a statement in which
he admitted hisroleinthekillings. He said that he had received atelephonecall from
Kevin Shaw, who told him that four men had "'jumped" Shaw's cousin. Burns, Shaw,
and four others intended to fight the four men, and Shaw gave Burns a .32 caliber
handgun. As the others approached a car with four men sitting in it, Burns stayed
behind. He heard a shot, saw a man running across the yard, and fired three shots.
He then left the scene with the other men.

Id.

At the post-conviction hearing, Mary Jones said the shooter of Damond Dawson was the
person with ashoulder-length jheri curl and wearing along black trench coat. She described Tracey
Johnson’s shooter as “a brown-skinned guy, tall, . . . about six-two, six-three, weighed about 250
pounds,” and identified the petitioner as the assailant sporting the jheri curl.

Tria counsdl testified that the petitioner had severely limited his options by providing a
statement to FBI agentsin Chicago where he was arrested, admitting to them that he was present at
the scene, had aweapon, and fired shots. Junior counsel said the theory of defense rested upon the
petitioner’ s assertionsthat he had fired into the ground or air, did not know the victims, and was not
culpable. Although amain focus of the defense was to challenge the eyewitnesses' identification,
senior counsel recalled that “nine out of ten people said [the petitioner] was the trigger person.”
Further, Investigator Mull talked with one of the codefendants who specifically implicated the
petitioner as the trigger person. In thisregard, senior counsel noted that the best proof to establish
his defense that the petitioner was not the shooter was going to come from the testimony of the
petitioner himself. However, on the day the petitioner was to testify, he refused to take the stand,
which greatly impacted the defense strategy.

Senior counsel acknowledged that Eric Thomasidentified Derrick Garrin as his shooter and
described the other perpetrator as “five-eight, lim build, dark complexion, curl-like fade.” Senior
counsel said this description matched the petitioner. Eric Thomas' identification of his shooter
changed at the petitioner’ strial, and both senior and junior counsel recounted that they attempted to
impeach his testimony. Senior counsel said that, while there was not “one hundred percent
consistency among the witnesses and victims,” there was a consistency in that the petitioner was not
one of thefirst peopleto arrive at the car. Senior counsel further found the information that Carlito
Adams did not know the petitioner by name not particularly useful because Adams had also
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implicated two individuals he did not know as the shooters. Counsel added that al of the
codefendants, with the exception of Derrick Garrin, identified the petitioner as the trigger person.

At the post-conviction hearing, the petitioner presented the testimony of various witnesses
who said that he did not have ajheri curl at thetime of the offenses. Kevin Whitaker testified that,
in 1992, Kevin Shaw wore hishair “kind of likeahigh top, kind of like ahigh-top fade type of deal”
and often wore a trench coat. Whitaker said that the petitioner wore his hair “low on the scalp.”
Samuel G. Brookstestified that he could not recall the petitioner wearing a“jheri curl,” but the last
time he saw the petitioner was in March 1992. Rodney Weatherspoon testified that Kevin Shaw
“sometimes’ woreatrench coat, adding that the peoplefrom West Memphisworetheir hair in fades,
while those from Memphis had “chemical processes’ in their hair. He described Kevin Shaw as
having “bushy hair,” “longer hair” with “thelittle curl.” Weatherspoon stated that he never saw the
petitioner with long hair or ajheri curl. The petitioner’s mother, Leslie Burns, who testified at the
petitioner’ s trial, said that the petitioner wore his hair short at the time of the incident and did not
start growing hishair long until after hisarrest. She said she saw no reason for her son to change his
hairstylefor trial. RenitaBurns said that the petitioner never wore his hair long or used chemicals
in hishair. Steve Carter said that the petitioner “aways kept short hair.” George Michagl Hissong
said that the petitioner wore his hair short.

Thepost-conviction court found that trial counsel had not beenineffectiveintheir preparation
for the guilt phase of thetrid:

Petitioner alleges that counsdl failed t[o] interview witnesses to the crime.
Both attorneys testified that their investigator attempted to locate and talked to
witnesses. Tomm[ie] Blackm[a]n refused to talk to them. He was successful on
some and not on others. [Senior counsel] aso testified that he and the investigator
canvassed the neighborhood door to door for witnesses but to no avail. However, he
testified that hisinvestigator had secured the entire police department file and copies
of al of the witnesses' statements pre-trial. Further, they were able to convince the
State to try [the petitioner] after defendants Garrin and Adams so that they would
have the testimony of the witnessesaswell. The Court feels the attorneys were not
ineffectivefor failing to interview witnesses. It appearsthey were well prepared for
trial. Thisissue has no[] merit.

Petitioner alleges that counsdl failed to talk to codefendants, Garrin and
Adams. ... Thetestimony at the evidentiary hearing was that one co-defendant,
name unknown, refused to talk to the investigator and another named the Petitioner
asthe“Trigger man”. . .. There hasbeen no proof presented that . . . [Garrin and/or
Adams] wanted to testify [for the petitioner at trial] or that the]ir] testimony would
have been helpful to the Petitioner and they were available to testify at this hearing.
This Court therefore concludes that thisissue is without merit.
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Petitioner alegesineffectivenessfor notinterviewingall of the co-defendants.
The attorneys testified that they had each co-defendant’s statement, as well as the
statements of those present but not charged. . . . [C]ounsel had reviewed the
testimony of those who had been tried and thosewho had testified inthe earlier trias.
Adams described the Petitioner as a shooter and described him as wearing a 3/4
length black coat. Shaw gave the same description, Buckner, who was arrested and
charged asaparticipant by order of the court after histestimony, said the [petitioner]
was present when the proceeds of therobbery weredivided, Garrin said the petitioner
fired shots and may have been the one to take the jewelry. This court has not seen
any testimony or a statement from Richard Morris other than a small portion of his
testimony placing the Petitioner on the scene with agun. This Court has not heard
testimony from any of these co-participantsor co-defendants, which would havebeen
beneficial to Petitioner or would have affected the verdict of thejury. ThisCourt sees
nothing beneficial that would have been offered by any of those present and nothing
has been presented to the Court to indicate that due to the failure of defense counsel
to interview these parties the outcome of the trial would have been different. This
issue has no merit.

As found by the post-conviction court, the testimony showed that trial counsel and their
investigator attempted to interview witnesses to the crimes. Tommie Blackman refused to talk to
them. Counsel also had the entire file of the prosecution and had the transcripts of the trials of
Carlito Adams and Derrick Garrin. One codefendant specifically identified the petitioner as the
“trigger man.” Both Carlito Adamsand Kevin Shaw described the shooter aswearing ablack trench
coat. Buckner and Garrin both stated that the petitioner shared in the proceeds of the robbery, and
Garrin stated that the petitioner fired shots. There is no proof that the petitioner provided trial
counsel with the names of any of the numerous witnesses who could havetestified that he had short
hair. One witness identified the petitioner two days after the incident by photographic lineup in
which the petitioner had ashort hairstyle. Another witness described the petitioner as having ajheri
curl. The petitioner refused to cooperate with counsel by changing hishairstyleor providing counsel
with witnesses regarding his hairstyle or manner of dress. Further, he hampered any attempt to
establish hislesser culpability by suddenly refusing to testify on his own behalf.

There was no proof presented that any of the participants other than the petitioner was
wearing atrench coat during the shootings. The petitioner asserts that Kevin Shaw had ajheri curl
at the time of the offenses. In support thereof, defense witness Rodney Weatherspoon identified
Kevin Shaw as wearing longer hair with “thelittle curl.” Notwithstanding, defense witness Kevin
Whitaker testified that Kevin Shaw worehishairina“high-topfade.” Thisconflictingevidencefails
to identify Kevin Shaw aswearing a black trench coat or wearing along jheri curl at the time of the
offenses. The post-conviction court properly concluded that the petitioner failed to present evidence
establishing that he was mistakenly identified as the shooter.

The conflicting testimony of the codefendants, the petitioner’s refusal to cooperate with
counsel, his statement to FBI agents, and his decision not to testify at trial hindered trial counsel’s
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efforts to pursue a theory of lesser culpability. Evenif, asthe petitioner clams, trial counsel were
deficient in not presenting witnessesto testify regarding the length of hishairstyle, itisclear that the
identification of him asthe shooter does not rest solely upon his hairstyle. The proof, including the
petitioner’ s statement to the FBI, established, beyond a reasonable doubt, that he was guilty of the
felony murders of the victims, Johnson and Dawson. Thus, he has failed to show that he was
prejudiced by counsel’s aleged failure to further investigate his lesser culpability and the alleged
failure to present evidence of hislesser culpability.

2. Penalty Phase

On appeal, the petitioner asserts that “[f]ailure to conduct even a rudimentary investigation
in this case denied [the petitioner] hisright to the effective assistance of counsel.” According to the
petitioner, “much of the problem in this case was related to the total lack of understanding of
mitigation by defense counsel.” To bolster this allegation, he pointsto his claimsthat “Obra Carter
abused thewomenin hislifeand hischildren,” and “LeslieBurns. . . had significant deficienciesas
aparent.” Pointing to the findings of Drs. Norton, Woods, Kertay, and Auble, we are directed to
“various symptomologies’ of the petitioner, including “traumatic stress, genetic vulnerabilities and
environmental issues.”

The post-conviction court found this claim to be without merit:

[O]n trial preparation, petitioner alleges failure to prepare proper mitigation. The
defensestrategy in thiscasewasthat the petitioner wasagood person and thisactivity
was out of character for him. ... [T]ria counsdl testified that alarge part of their
case was based upon the petitioner testifying. He had indicated throughout pretrial
that he would testify. Yet a trial he decided not to. Although thisis petitioner’s
right, it is also another example of his failure to cooperate with his attorneys by
advising them of thisdecisions[sic] inadvance. Thiscourt heard afull week’ sworth
of testimony from mitigation witnesses; family, friends, teachers, a
sociologist/mitigation expert and a neuro-psychiatrist. . . . [T]he proof presented
showed that thiswas awell-adjusted young man who committed a crimethat was out
of character for him. After listeningto all of the mitigation proof . . . thiscourt heard
nothing about the petitioner that offered any better insight into why this crime
occurred or why the petitioner choseto act theway hedid ontheday in question. The
bulk of the mitigation proof dealt with the petitioner’s father. There was no proof
offered . . . that his upbringing played any role in the commission of this offense. If
anything it showed that the petitioner had overcome adversity and survived, leading
to aconclusion that this crime was out of character. . .. [T]his Court does not feel
that the petitioner has carried hisburden of proof that the mitigation presented during
this hearing would have changed the verdict rendered by the jury. . . .

Regardingthe penalty phase, the proof established, under thetestimony of Thomasand Jones,
that the petitioner shot into avehicle, creating agreat risk of death. According to the petitioner’ sFBI
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statement, he shot at Blackman, admitting that three children werein hisline of fire. This statement
al so supports application of the factor of creating agreat risk of death to two or more persons other
thanthevictim. Under either theory, the aggravating circumstanceisstill established. The petitioner
cannot establish that his sentence would have been different. Therecord supportsthe determination
of the post-conviction court that this claim is without merit.

B. Failureto Competently Select a Jury

The petitioner argues trial counsel did not adequately voir dire prospective jurors on their
respective attitudes about the death penalty, alleging that counsel were completely inadequate with
regard to the jury selection processin acapital case. In support of thisallegation, he assertsthat trial
counsel failedtoadequately voir direpotential jurorsby not asking questionsnecessary to revea their
personal biases. Additionally, hefaultsthem for failing, in hisview, to zealously pursue the motion
forindividual voir dire. The petitioner assertsthat, as evidenced by thesealeged facts, “trial counsel
surrendered in this case by not questioning jurors about their ability to consider alife sentence.”

The post-conviction court found that trial counsel were not ineffectivein selecting thejury:

Petitioner next complainsabout Errorsat Trial. Thefirst complaint dealswith
Voir Dire. Thefirst three allegations deal with the extent or lack thereof, in which
jurors were questioned about the death penalty, mitigation and the full range of
punishment. The depth and complexity of voir direis an individual decision made
by each trial attorney. The purposeisto obtain afair and impartial jury. Both trial
counsels have long and distinguished trial records. They both have extensive
experience in selecting juries and death qualified juries. Their testimony was that
they were satisfied with the manner in which they selected the jury and they were
satisfied that they had afair jury. There has been no proof offered that this was not
true. . .. Petitioner hasfailed to offer any proof that any particular juror was unfair
or unqualified.

At thepost-conviction hearing, trial counsel testified that Archibald had filed amotion, which
was denied, for individual voir dire. Senior counsel acknowledged that “the standard policy . . . in
Shelby County is that it's denied unless you begin to pick the jury and find that because of some
pretrial publicity, individual voir diremay bewarranted.” Asforthevoir dire, counsel explained that
he utilized standard questions for capital cases and said that ajury list was sought to get an idea of
who the potential jurorswere, where they worked, and their backgrounds. Junior counsel confirmed
that amotion for individual voir dire wasfiled in hopes that “one day some judge will allow you to
have individual voir dire. . . [ to prevent] the domino theory,” but he had never had such a motion
granted. Hesaid that thepotential jurorswere asked questionsto learn about their views of thedeath
penalty and, whilethelaw did not permit a person who was unable to impose the death penalty to be
ajuror, there was no way to gauge the strength of one’'s conviction to impose the death penalty.
While he acknowledged that no questions were asked as to whether prospective jurors would
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automatically impose the death penalty, he believed that such questions might inform the jury a
defendant was guilty.

In the capital murder context, where the jury in the punishment phase must choose between
life and death, several courts have said that not questioning as to whether a prospective juror can
fairly consider a life sentence does not necessarily constitute deficient performance. Stanford v.
Parker, 266 F.3d 442, 453-454 (6th Cir. 2001); Commonwealth v. Morris, 684 A.2d 1037, 1042-43
(Pa. 1996); Hartman v. State, 896 S.W.2d 94, 105 (Tenn. 1995). The Tennessee Supreme Court has
held that the decision of whether to voir dire prospective jurors on their ability to consider alife
sentence, or to what degree, is a strategic one. See Hartman, 896 S\W.2d at 105. Valid tactica
reasons exist to refrain from asking detailed questions on the death penalty. Id. According to the
Sixth Circuit, counsel may have vaidly refrained from asking such questions, not wanting
prospectivejurorsto hear each other'sanswers. Stanford, 266 F.3d at 454. Junior counsel explained
that, in hisopinion, aninquiry inthisregard may be perceived by potential jurors asaconcession that
credible evidence of guilt exists. Id.

The petitioner relies upon the holding in Morgan v. lllinois, 504 U.S. 719, 112 S. Ct. 2222
(1992), to support his claim that counsel’ s not asking life-qualifying questions prevented the proper
exercise of challenges. Morgan holds that a defendant has the right to life-qualify the jury upon
request but does not mandatethat life-qualifying questions be asked of potential jurorsin every case.
By premising a defendant's right to life-qualify upon defense counsel's making a request to life-
qualify, Morgan suggeststhat there areinstanceswhere defense counsel might choosenot to ask life-
qualifying questions as a matter of strategy.

The petitioner presents no evidence to counteract our conclusion that hiscounsel’ sfailure to
ask life-qualifying questions during general voir dire constituted trial strategy. Junior counsel
explained hisview that such questionsrisked suggesting to the jury that adefendant was guilty. The
post-conviction court concluded that the decision not toask “ life-qualifying” questionsof prospective
jurors was a strategic determination by experienced counsel. The record supports this conclusion.
Further, the petitioner hasfailed to establish that thetrial outcomewould have been different if these
guestions had been asked during voir dire.

The petitioner additionally argues that counsel should have pursued more zealously the
motionfor individual voir dire, including failingto pursuetheissueondirect appeal. Asour supreme
court has noted, the prevailing practice is to examine jurors collectively. See State v. Austin, 87
SW.3d 447, 471 (Tenn. 2002) (citing State v. Jefferson, 529 S.W.2d 674, 681 (Tenn. 1975)). Even
inacapital case, thereis no requirement that death qualification of acapital jury must be conducted
by individual, sequestered voir dire. 1d. Moreover, individual voir dire of prospective jurorsis a
matter within thetrial court’ sdiscretion. Id. (citationsomitted). “Individual voir direis mandated
only when thereisa‘significant possibility’ that ajuror has been exposed to potentially prejudicia
material.” 1d. at 471-72. Therecord doesnot reflect that the petitioner’ strial wasahigh profile case,
and we conclude that he did not establish the need for individual voir dire.
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The ultimate goa of voir direisto insure that jurors are competent, unbiased, and impartial.
Statev. Cazes, 875 SW.2d 253, 262 (Tenn. 1994). The petitioner has not established that any juror
was unqualified to serve, biased, or partial. In fact, junior counsel testified that his requests in
previous cases for individual voir dire had been unsuccessful. The petitioner has failed to establish
that trial counsel’s request for individua voir dire would have been successful if pursued more
zedloudly or that the outcome would have been different if the request had been granted.
Accordingly, the record supports the determination of the post-conviction court that the petitioner
did not establish that trial counsel were ineffective in selection of the jury.

C. Failureto Object to Victim Impact Evidence

The petitioner arguesthat trial counsel wereineffectivein failing to object to certain victim
impact testimony. Again, he makesno referencesto having questionedtrial counsel about thisclaim
during the post-conviction hearing. The post-conviction court found this claim to be without merit:

Petitioner alleges trial counsel should have objected to the victim impact
testimony. No proof has been offered asto how said testimony wasimproper or how
that testimony impacted the Jury Verdict. ThisCourt hasreviewed thetestimony and
finds that it was appropriate testimony and further finds that based upon all of the
proof inthe casethevictimimpact testimony in this Court’ sopinion played littlerole
inthejury sverdict. . . .

Duringtheguilt phase, the State presented thetestimony of Jonnie Dawson, mother of victim
Damond Dawson, who testified that he was the youngest of her three children and was seventeen
yearsold at thetime of hismurder. Burns, 979 SW.2d at 279. She described her son as “very good
at athletics.” 1d. She said that “[t]he neighborhood had changed after the killings; people locked
their doorsand wereafraid.” 1d. BrendaHudson, the mother of victim Tracey Johnson, testified that
he was twenty years old at the time of his murder and was the oldest of her three children. 1d. She
said Johnson had afour-month-old daughter who he supported and described the effect of hisdeath
on her two other children, his grandfather, and his daughter. Id.

Ondirect appeal, counsel challenged the admission of the testimony of both Jonnie Dawson
and Brenda Hudson. Id. at 281. Our supreme court described the victim impact testimony:

Here, the victims' mothers testified during the penalty phase. Each
related afew details about their deceased sons. Ms. Dawson testified that
the shootings had anegative effect on her ownlife: shehad divorced, moved
to another house, and no longer knew what it was like to feel happy.
Johnson’s mother, Ms. Hudson, testified that “it had been hard to let go” of
the killings, and she cried every day. She also testified that the killing
affected her other two children, her father, and the victim’ syoung daughter.

Id. at 282.



In reviewing the admissibility of this evidence, the supreme court concluded that the trial
court had not erred in alowing it:

Although evidence regarding the emotional impact of the murder “should be
most closaly scrutinized,” [State v.] Neshit, 978 SW.2d [872,] 891 [(Tenn. 1998)],
nearly all of thisevidencewaslimited in scopeto aglimpseinto thelives of Dawson
and Johnson and the effects of the killings on their immediate families. This
testimony was reserved in nature and not inflammatory, and its admission was not
barred by the capital sentencing statutes or the Constitutions of the United States and
Tennessee. Moreover, the prosecutor did not extensively discuss or emphasize this
evidence in summation. Accordingly, neither the admission of this evidence nor the
prosecution’ s argument was improper.

Id. The supreme court noted the additional testimony of Ms. Dawson asto the effects of thekillings
on the entire community, e.g., people were afraid and kept their doors locked, id., noting that the
prosecutor emphasized this claim during closing argument, e.g., “They didn’t just kill a couple of
more Memphisteenagers. ... They killed an entirevillage. They killed an entire neighborhood.”
Id. at 283. The supreme court concluded that this testimony and the mention of it during closing
argument went beyond being “‘information designed to show those unique characteristics which
provide a glimpse into the life of the individua who has been killed, the contemporaneous and
prospective circumstances surrounding the individual’s death, and how those circumstances
financially, emotionally, psychologically or physically impacted upon members of the victim's
family.”” 1d. (quoting Neshit, 978 SW.2d at 891). However, the court further determined that the
testimony and argument “ did not render the proceedings fundamentally unfair or unduly prejudicia
to the defendant.” Id. (citing Darden v. Wainwright, 477 U.S. 168, 106 S. Ct. 2464 (1986)).

The petitioner argues on appeal that trial counsel’s not objecting to the admission of Ms.
Dawson'’s testimony constituted ineffective assistance, denied him afair trial, and resulted in the
failureto preserve an important issue for appeal. However, whether trial counsel were deficient in
not objecting to the victim impact testimony of Jonnie Dawson and related argument of the
prosecutor need not be decided since the petitioner is unable to show prejudice. Inthisregard, on
direct appeal, our supreme court determined that any error in admitting the statements and argument
was harmless in view of the fact that neither the testimony nor the argument was inflammatory.
Burns, 979 SW.2d at 283. The court further found that the admission of this victim impact
testimony and argument did not render the proceedings fundamentally unfair or unduly prejudicial.
Id. Inorder for the petitioner to succeed on an ineffective assistance of counsel claim, there must be
areasonable probability that, but for counsdl's error, the result of the proceeding would have been
different. Strickland, 466 U.S. at 694, 104 S. Ct. at 2068. Thisissue was resolved on direct appeal
adversely to the petitioner. Additionally, we note that an issue raised on direct appeal cannot form
the basisof aclaim of ineffective assistance of counsel on collatera review. SeePruett v. Thompson,
996 F.2d 1560, 1576 (4th Cir. 1993).
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D. Trial Counsel’sPretrial Investigator and Presentation of Mitigation Evidence
and
E. Useof Expert Services

The petitioner asserts that trial counsel “failed to present significant mitigation evidence.”

This mitigation proof included testimony that he was a decent person; that his father, Obra Carter,
abused the women in his life and his children; and that his mother, Leslie Burns, had significant
deficiencies as a parent due to the number of children in her household, the presence of a severely
handicapped child, and the sum of problems she had |eading to bouts with depression. He further
argues that no evidence was presented regarding the nature of the neighborhood in which the
petitioner was raised. In addition to lay testimony, he asserts, further, that trial counsel failed to
adequately utilize the services of experts in investigating and presenting a mitigation defense,
specifically, that not employing amitigation specialist and aneuropsychologist resulted in counsel’ s
performance falling below the expected standards for counsel in a capital proceeding.

Inthe context of capital cases, adefendant’'s background, character, and mental condition are
unquestionably significant. “[E]vidence about the defendant's background and character isrelevant
because of the belief . . . that defendants who commit criminal acts that are attributable to a
disadvantaged background, or to emotional and mental problems, may be less culpable than
defendants who have no such excuse.” Californiav. Brown, 479 U.S. 538, 545, 107 S. Ct. 837, 841
(1987); Zagorski v. State, 983 S.W.2d 654, 657-58 (Tenn. 1998). Theright that capital defendants
have to present avast array of personal information in mitigation at the sentencing phase, however,
is constitutionally distinct from the question of whether counsel’s choice of what information to
present to the jury was professionally reasonable.

Thereis no constitutional imperative, however, that counsel must offer mitigation evidence
at the penalty phase of a capital trial. Nonetheless, the basic concerns of counsel during a capital
sentencing proceeding are to neutralize the aggravating circumstances advanced by the State and to
present mitigating evidence on behalf of the defendant. Although thereisno requirement to present
mitigating evidence, counsdl does have the duty to investigate and prepare for both the guilt and the
penalty phase. See Goad v. State, 938 S.W.2d 363, 369-70 (Tenn. 1996).

To ascertain whether trial counsel wasineffective by not presenting mitigating evidence, the
reviewing court must consider several factors. First, the court must analyze the nature and extent of
the mitigating evidence that was available but not presented. Goad, 938 SW.2d at 371 (citing
Deutscher v. Whitley, 946 F.2d 1443 (9th Cir. 1991); Adkinsv. State, 911 S.W.2d 334 (Tenn. Crim.
App. 1994)). Second, the court must determine whether substantially similar mitigating evidence
was presented to the jury in either the guilt or penalty phase of the proceedings. 1d. (citing Atkins
V. Singletary, 965 F.2d 952 (11th Cir. 1992); Statev. Melson, 722 SW.2d 417, 421 (Tenn. 1989)).
Third, the court must consider whether there was such strong evidence of applicable aggravating
factor(s) that the mitigating evidence would not have affected the jury's determination. 1d. (citing
Fitzgerald v. Thompson, 943 F.2d 463, 470 (4th Cir. 1991)). Thus, to determine whether the
petitioner has carried his burden of showing that there is a reasonable probability that at least one
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juror would have declined to impose a sentence of death if presented with certain mitigation
evidence, we must “reweigh the evidence in aggravation against the totality of available mitigating
evidence.” Wigginsv. Smith, 539 U.S. 510, 534, 123 S. Ct. 2527, 2542 (2003).

In support of hisallegations, the petitioner pointsto thetestimony of Dr. Norton, amitigation
specidist, and Dr. Woods, aneuropsychol ogist, arguing both concluded that ObraCarter wasabusive
to Zettie Thomas, Louise Carter, and Leslie Burns. Dr. Norton testified that the Burns family lived
in aphysically and emotionally abusive environment due to the conduct of Obra Carter, saying that
the physical abuse of achild’ smother can causetraumatic reactionsin children. Dr. Woodsbelieved
that the petitioner had difficulty in certain coping skills, including the ability to weigh and deliberate,
and related these problemsto various symptomol ogiesexisting in hisenvironment. Hefurther found
evidence of impaired judgment, saying the petitioner’ sinability to weigh and deliberate was aresult
of mental inflexibility which wasindicated on the psychological testing. Hefound that these deficits
played apart both in the poor decision-making of the petitioner at the time of the offensesaswell as
in hisrefusal to cut his hair prior to trial.

During the sentencing portion of the petitioner’ strial, counsel presented the testimony of six
witnesses. See Burns, 979 SW.2d at 279. Ledie Burns, the petitioner’s mother, testified that he
was twenty-six years of age, had twelve brothers and sisters, had graduated from high school, and
had presented no disciplinary problemswhilein school. 1d. Hisfather, Obra Carter, testified that
his son had aways been obedient and well-mannered. 1d. Phillip Carter, the petitioner's half-
brother, testified that the petitioner had been active in church and had alwaystried to avoid trouble.
Id. Norman McDonald, the petitioner's Sunday School teacher, testified that the petitioner was a
"faithful” young man who attended church regularly. 1d. Mary Wilson, a captain with the Shelby
County Sheriff's Department, and Bennett Dean, a volunteer chaplain, both testified that the
petitioner had actively participated in religious serviceswhilein custody for these offenses. 1d. The
petitioner complains that this evidence “failed to say much, if anything, about Kevin Burns.”

At the post-conviction hearing, senior counsel testified that he instructed the investigator to
contact approximately twelve friends, neighbors, teachers, and co-workers of the petitioner. An
attempt was madetointerview the petitioner’ ssiblings. Thewitnessesthat counsel selected totestify
were those who could relate the most positive things about the petitioner. A limit was placed on the
number of witnesses, however, to prevent cross-examination as to the petitioner’s prior criminal
record. Senior counsel said that the petitioner’ s mother had instructed certain witnesses not to come
totrial. He acknowledged that no investigation was made into the culture of West Memphis or the
nature of the petitioner’s neighborhood and said he had not been told of instances where gunshots
had been fired at the petitioner’s house. Senior counsel explained that neither of the petitioner’s
parents provided any indication that the petitioner had anything but a normal childhood. Counsel
also could not see any mitigation value in testimony that the petitioner’ s house was located near a
housing project.

Regarding the use of mental health experts, senior counsel said there was no indication from
either the mental evaluation performed by Midtown Mental Health, the petitioner’s family, or his
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school records that the petitioner had any mental problem or mental illness. Counsel said that, had
anything been discovered that would have questioned the petitioner’s mental condition, counsel
would have sought additional assistance from the court. In counsel’s opinion, the petitioner
understood the nature and consequences of his defense but refused to follow counsel’s
recommendations.

Senior counsel said that he understood the presentation of mitigation evidence as “those
factors that are enumerated in the statute in terms of presenting them and the defendant’s case
whether it be his age, his — any kind of mental problems, his role as a leader, or amount of
participation in the crime involved, and thus his family history, society history.” He said he had
never used the services of amitigation specialist.

Junior counsel described the penalty phase defense, that the petitioner “was in fact a good
person,” as“[v]ery weak.” Hereiterated senior counsel’ stestimony that certain mitigation witnesses
were not used because their testimony was cumul ative and counsel did not want to open the door as
to questioning about the petitioner’ sprior criminal record. He said their proof wasintended to show
that the petitioner did not have abad childhood and there was no reason for himto beinvolved inthe
crimes. Counsel said that, in preparing for mitigation, counsel were hindered by the actions of the
petitioner’s mother who prevented certain evidence from being introduced, recounting that she
“basically controlled this case as far as whether or not people would talk to us, and during the
negotiations and talking to her and talking to his dad at one point it got to the point that she didn’t
want anybody, any family members or anybody from West Memphis to [have] anything to do with
usat al period.” Her actions blocked trial counsel from presenting witnesses from the petitioner’s
community. Other potential witnesses refused to testify because they did not want to be bothered or
did not remember the petitioner aswell as he thought they did, and junior counsel opined that it was
abad practice to compel mitigation witnesses to testify.

Junior counsel acknowledged that he and senior counsel did not investigate the culture of
West Memphis, Arkansas. He said that, in his opinion, the culture of West Memphis was not that
different from that of Memphisand, whiletherewere minor differences, hedid not believethat these
roseto the level of mitigation. Asto testimony about the petitioner’s family, counsel stated that he
was aware the petitioner’ s father was relatively strict but knew that the father had a separate family
with whom heresided. Counsel observed that this situation was peculiar but not sufficient to rise
to thelevel of mitigation. Additionally, he explained that the petitioner was more influenced by his
mother than hisfather and that the petitioner’ s neighborhood was not particularly violent. While he
acknowledged that i nformation that gunshots had been fired at the petitioner’ shouse might have been
useful in mitigation, no such information was ever passed along to counsel.

Junior counsel said that their preparation of a defense theory at both the guilt and penalty
phases was hindered by the lack of cooperation by the petitioner’s family. For example, the
petitioner’s mother refused to believe that her son had committed any crime. Counsel related that
he and co-counsel had learned through their investigation that the petitioner’s mother had actually
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“assisted himinthat littletrip to Chicago evading arrest.” Counsel included the petitioner in creating
amitigation strategy and providing them with the names of witnesses.

Corroborating senior counsel’s statements, junior counsel testified that there was no
indication whatsoever that the petitioner suffered from any mental or personality defects. All
information was consistent in that it revealed that the petitioner had a decent childhood, knew both
of his parents, attended school, and had food and clothing.

The post-conviction court found that the defense strategy was, in fact, that the petitioner was
agood person and that the criminal acts were out of character for him:

Finally, on trial preparation, petitioner aleges falure to prepare proper
mitigation. The defense strategy in this case was that the petitioner was a good
person and this activity was out of character for him. Further, trial counsel testified
that a large part of their case was based upon the petitioner testifying. He had
indicated throughout pretrial that he would testify. Yet at trial he decided not to.
Although this is petitioner’s right, it is aso another example of his failure to
cooperate with his attorneys by advising them of this decision[] in advance. This
court heard a full week’s worth of testimony from mitigation witnesses; family,
friends, teachers, a sociologist/mitigation expert and a neuro-psychiatrist. In this
court’ sopinion the proof presented showed that thiswas awell-adjusted young man
who committed acrimethat was out of character for him. After listeningto all of the
mitigation proof presented this court heard nothing about the petitioner that offered
any better insight into why this crime occurred or why the petitioner chose to act the
way he did on the day in question. The bulk of the mitigation proof dealt with the
petitioner’s father. There was no proof offered, including testimony from the
petitioner, that his upbringing played any role in the commission of this offense. If
anything it showed that the petitioner had overcome adversity and survived, leading
to aconclusion that this crime was out of character. Based upon the proof presented,
this Court does not feel that the petitioner has carried his burden of proof that the
mitigation presented during this hearing would have changed the verdict rendered by
thejury. Therefore, the Court finds this issue has no merit.

This proof supported the conclusion that the petitioner was a well-adjusted young man who
committed a crime that was out of character for him. The post-conviction court concluded that the
petitioner failed to offer any better insight at the evidentiary hearing into why this crime occurred or
why the petitioner chose to act the way he did on the day of the double homicide.

“While ‘[i]t should be beyond cavil that an attorney who fails altogether to make any
preparations for the penalty phase of acapital murder trial depriveshisclient of reasonably effective
assistance of counsel by any objective standard of reasonableness’ it is unclear how detailed an
investigation is necessary” under Strickland to ensure effective counsel. White v. Singletary, 972
F.2d 1218, 1224 (11th Cir. 1992) (interna citation omitted). The right to present and have a
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sentencer consider any and all mitigating evidence means little if defense counsel failsto ook for
mitigating evidence or failsto present a case in mitigation at the capital sentencing hearing. Thus,
although “no absolute duty exists to investigate particular facts or a certain line of defense,” see
Chandler v. United States, 218 F.3d 1305, 1317 (11th Cir. 2000), counsdl “has a duty to make
reasonable investigations or to make a reasonable decision that makes particular investigations
unnecessary.” Strickland, 466 U.S. at 691, 104 S. Ct. 2052. In determining whether counsel
breached this duty, “we must conduct an objective review of [counsel’ s] performance, measured for
reasonableness under prevailing professional norms, which includes a context-dependent
consideration of the challenged conduct as seen from counsel’ s perspective at the time.” Wiggins,
539 U.S. at 523, 123 S. Ct. at 2536 (internal citation and quotation marks omitted). It is aso
necessary to be mindful that defense counsel is not required to “investigate every conceivable line
of mitigating evidence no matter how unlikely the effort would be to assist the defendant at
sentencing” or “to present mitigating evidence at sentencing in every case.” 1d. at 533,123 S. Ct. at
2540. Moreover, counsel does not have the duty to interview every conceivable witness. Hendricks
v. Calderon, 70 F.3d 1032, 1040 (9th Cir. 1995). In sum, counsel’ sinvestigation will not be found
deficient for failing to unvell al mitigating evidence, if, after areasonableinvestigation, nothing has
put counsel on notice of the existence of that evidence. See Babbitt v. Calderon, 151 F.3d 1170,
1174 (9th Cir. 1998).

The petitioner presented witnesses at the post-conviction evidentiary hearing who arguably
could have provided mitigation evidence had they been called to testify. However, the fact that
additional witnesses such asthese might have been availableor that other testimony might have been
elicited from those who testified does not establish ineffective assistance of counsel. Waters v.
Thomas, 46 F.3d 1506, 1513-14 (11th Cir. 1995).

The post-conviction court found that the mitigation evidence presented by trial counsel
“showed that this was awell-adjusted young man who committed a crime that was out of character
for him.” Additionally, the court concluded that “[t]he bulk of the mitigation proof dealt with the
petitioner’ sfather” but “offered [no] better insight into why thiscrime occurred or why the petitioner
chose to act the way he did on the day in question.” Thus, the post-conviction court found that,
although the petitioner established that additional witnesses were available, the “bulk” of them
testified about his father and did not offer any explanation as to why he had committed the crimes.
Thus, the court concluded that the petitioner failed to show that he was prejudiced by the fact these
witnesses had not testified at the trial. The record supports these conclusions.

Additionally, the petitioner argues that trial counsel were ineffective in not retaining the
services of amitigation specialist and/or a menta health expert. Asto thisclaim, we note thereis
no per se rule requiring defense counsel to retain experts in every capital case. While the United
States Supreme Court has adopted standards such asthose set forth by the American Bar Association
as guidelines for what is reasonable, the Court repeatedly has declined to adopt arigid checklist of
tasksthat defense counsel must performin all cases because [ n]o particular set of detailed rulesfor
counsal’ s conduct can satisfactorily take account of the variety of circumstances faced by defense
counsel or the range of legitimate decisions regarding how best to represent a criminal defendant.”
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Strickland, 466 U.S. at 688-89, 104 S. Ct. at 2065. This fact, coupled with the “constitutionally
protected independence of counsel,” has resulted in trial counsel being granted broad discretion as
to whether the retention of an expert will serve the interests of their clients. See Wiggins, 539 U.S.
at 533, 123 S. Ct. at 2541; see d'so Kandiesv. Polk, 385 F.3d 457, 470 (4th Cir. 2004).

As for counsel’s not retaining a mitigating specialist, it is clear that such awitnessis not
exclusive means through which defense counsel can thoroughly investigate a defendant’s
background. SeeKandies, 385 F.3d at 470. Defense counsel has numeroustoolsavailable by which
to conduct abackground investigation, including lay persons such asfamily, friends, and coworkers,
the defendant, and defense counsel’ sown experience. Id. Inthe present case, counsel conducted an
investigation and developed a mitigation theory to which they adhered. The testimony of the
witnessesat the sentencing hearing supported counsel’ sinvestigation and devel opment of thistheory.
Although additional information regarding the petitioner’ sfamily history was presented at the post-
conviction hearing, much of that evidence dealt with the life experiences of Leslie Burns and Obra
Carter but did not show how they affected the petitioner. We disagree with the argument that trial
counsel’ sduty to investigate was not “governed” by the petitioner’ sown cooperation or lack thereof.
The United States Supreme Court has unequivocally stated that “what investigation decisions are
reasonable depends critically” on “information supplied by the defendant.” Strickland, 466 U.S. at
691, 104 S. Ct. 2066; cf. Barnes v. Thompson, 58 F.3d 971, 979-80 (4th Cir. 1995) (stating that
counsel “may rely on the truthfulness of his client and those whom he interviews in deciding how
to pursue hisinvestigation™). Thus, counsel cannot be faulted for relying upon the assertions of the
petitioner and/or his family members.

In sum, we note that thisis not acase in which counsel failed to conduct any inquiry into the
accused’ s background and social history. See Williams v. Taylor, 529 U.S. 362, 396, 120 S. Ct.
1495, 1514 (2000). Rather, based on their investigation, trial counsel determined that the best
mitigation defense was to show that the petitioner was “agood guy” and that this crime was out of
character for him, this theory based upon the information provided by the petitioner and hisfamily.
There was no indication, by either the petitioner or his parents, that further investigation into the
family history was necessary or would have been fruitful. Although much information specific to
the petitioner’ smother and father and not directly related to him was presented at the post-conviction
hearing, that proof shadowed the mitigation theme of the defenseat trial, i.e., that the petitioner was
“agood guy.” Regardless what a different investigation might have uncovered, the petitioner must
first demonstrate that counsel’s deciding not to investigate further was objectively unreasonable
performance. Cauthernv. State, 145 SW.3d 571, 604 (Tenn. Crim. App.), perm. to appeal denied
(Tenn. 2004). The petitioner hasfailed to do so. Counsel’s decision not to further investigate into
the petitioner’s background by hiring a mitigation specialist was reasonable based upon the
information they had.

The petitioner also criticizestrial counsel’ sdecision not to retain amental health expert. As
before, we must determine whether counsel’s decision in this regard constituted ineffective
assistance. Theevidence at the post-conviction hearing revealed that trial counsel, upon their initial
appointment in this matter, filed motions requesting the assistance of several experts, including a
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psychologist. The petitioner’ sfirst senior counsel appointed explained that the motions were filed
in anticipation of presenting proof at the penalty phase, saying that he interviewed the petitioner
regarding hismedical history, school activities, drug or alcohol use, and prior criminal history. The
petitioner never spoke of adrug or alcohol problem. Thefirst junior counsel appointed testified that
a mental evaluation of the petitioner was requested out of an abundance of caution, and the
eva uation concluded that he was competent and that an insanity plea could not be supported. This
information was provided to successor counsel who actually represented the petitioner at trial. After
reviewing the petitioner’ s background, childhood problems, and school and family history, senior
counsel concluded that nothing indicated that afurther check into the petitioner’ s mental statuswas
necessary and nothing caused them to believe that the petitioner did not understand the various plea
offers. Senior counsel said that had anything been discovered to question the petitioner’s mental
condition, counsel would have made further inquiry. Junior counsel confirmed that there was no
indication that the petitioner suffered from any mental or personality defects.

Tria counsd’s being unfamiliar with much of the information presented at the evidentiary
hearing as to the petitioner’ s alleged family history of mental illness and the petitioner’s“impaired
judgment” wasnot unreasonable. Counsel andtheir investigator spokewith the petitioner, hisfamily
members, and others who might have had such information, and none of them suggested there was
any history of mental illness in the petitioner’s family or that he suffered from any mental defect.
Other courts have held that "counsel is not deficient for failing to find mitigating evidence if, after
areasonable investigation, nothing has put the counsel on notice of the existence of that evidence.”
Matthewsyv. Evatt, 105 F.3d 907, 920 (4th Cir. 1997). Thiscomportswiththeprinciplethat alawyer
may make reasonabl e decisionsthat render particul ar investigationsunnecessary. Theabsenceof any
information from the petitioner, hisfamily members, or othersindicating any mental defect/illness
in conjunction with amental evaluation of the petitioner which did not provide any indication of a
potential mental illness supports counsel’s decision that further investigation with a mental health
expert was not necessary. See Babbitt, 151 F.3d at 1174.

A review of the record indicates that trial counsel’s decisions not to employ either a
mitigation specialist or amental health expert were reasonabl e considering the information amassed
by counsel throughtheir investigation. Accordingly, counsel werenot deficientintheir investigation
in this matter. Moreover, the proof at trial was overwhelming with regard to the aggravating
circumstance. Inthe direct appeal of this matter, our supreme court concluded that “the evidence .
.. overwhelmingly supports the prosecutor’s argument and the jury’s finding that the [petitioner]
knowingly created a great risk of death to two or more persons other than the victims murdered.”
See Burns, 979 SW.2d at 281. “The [petitioner] fired his weapon inside the car where Dawson,
Johnson, and Thomas were seated, killing Dawson and wounding Thomas. He admitted firing shots
at thefleeing Blackman, which . . . directly imperiled Eric Jones and the three individualswho were
playing basketball in the Dawson’s driveway.” 1d. The post-conviction court properly found that
the potential mitigation evidence disclosed at the post-conviction hearing was cumulative and
corroborative of the mitigation evidence presented at the penalty phase. While information was
revealed relating to the life of the petitioner’s mother, the disciplinary tactics of the petitioner’s
father, and the petitioner’s aleged “impaired judgment,” we cannot conclude that this evidence
would have persuaded thejury not toimposethe death penalty. The petitioner isnot entitled to relief
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on thisissue.
F. Failureto Prepare Defense Witnesses

The petitioner argues that trial counsel failed to prepare defense witnesses to testify. In
support of this alegation, he relies upon the testimony of Leslie Burns and Phillip Carter. Ledlie
Burns, the petitioner’ smother, rel ated that shefirst learned that shewasto testify at the penalty phase
on the day that she was called to testify, saying that trial counsel never explained the goal of her
testimony or what she was expected to say. Phillip Carter, the petitioner’ shalf-brother, testified that
he only spoke with the petitioner’s attorneys for about five to seven minutes prior to histaking the
stand. He said that he was not advised as to the nature or scope of his testimony, nor was he
guestioned regarding his relationship with the petitioner. The petitioner contends that, had trial
counsel prepared these witnesses to testify, counsel’s examination would have been more far
reaching. Thisfailure, he contends, constituted ineffective assistance of counsal.

During the penalty phase of thetria, Leslie Burnstestified that the petitioner was twenty-six
yearsold and had twelve brothersand sisters. Burns, 979 S.\W.2d at 279. Shesaid that the petitioner
had graduated from high school and had presented no disciplinary problems while in school. Id.
Phillip Carter testified that the petitioner was active in his church and alwaystried to avoid trouble.
Id.

At the post-conviction evidentiary hearing, Leslie Burns testified extensively as to the
circumstances of her own life, describing the living conditions for herself and her children, aswell
as the amount of contact Obra Carter had with his children. She reaffirmed her testimony at the
penalty phase by agreeing that the petitioner was “agood son, never caused any trouble,” and said
that hehad graduated from high school. Phillip Carter recalled that histestimony at the penalty phase
was limited to what schools he attended and what kind of person the petitioner was. He said the
petitioner had agood work ethic and recounted the petitioner’ s career with Shoney’ srestaurant. He
also provided testimony regarding his first meeting with the Burns children and the “house rules’
established and enforced by Obra Carter. Throughout his testimony, Phillip Carter reaffirmed the
principle that the petitioner was never in trouble and that he and the petitioner were raised to know
the difference between right and wrong.

Senior counsel explained that mitigation witnesses were limited in order to prevent cross-
examination by the Stateinto the petitioner’ sprior criminal record. Hestated that the witnesseswere
chosen based upon who could say the most positive things about the petitioner. Hefurther stated that
the petitioner’s parents provided no indication that the petitioner had anything but a normal
childhood. He explained that all of their evidence established that the petitioner “wasin fact agood
person.” Inthisregard, their presentation of witnesseswaslimited becausethetestimony would have
been cumulative. Junior counsdl explained that the plan was to present “good guy mitigation”
evidence and to paint a picture that the petitioner did not deserve a sentence of death.

The post-conviction court correctly concluded that the proof presented at the evidentiary
hearing showed that the petitioner was awell-adjusted young man who committed a crime that was

73



out of character for him. In other words, the proof at the post-conviction hearing was consistent with
what LeslieBurnsand Phillip Carter testified to during the penalty phase. Thestrategy of thedefense
was to present testimony that the petitioner was a “good guy,” and this is exactly the type of
testimony that was provided by the mitigation witnesses. The petitioner hasfailed to offer any proof
establishing how additional preparation of these witnesses by trial counsel would have atered the
result of the penalty phase. In thisregard, the petitioner has failed to carry his burden.

V1. Constitutional Errorswith the Imposition of the Death Penalty

The petitioner raised numerous challenges to the constitutionality of the imposition of the
death penalty. In essence, he assertsthat his sentence of death must be vacated becausethetria and
appellate proceedings were rife with constitutional error. We agree with the State that these claims
should have been raised in prior proceedings. Accordingly, the petitioner’ sclaimsarewaived. See
Tenn. Code Ann. 8§ 40-30-106(g). Notwithstanding, inasmuch asthe petitioner related these claims
to his allegation of ineffective counsel, we proceed to address each claim on its merits.

A. Death SentenceInfringesupon the Petitioner’s Fundamental Right to Life

The petitioner contends that his sentence of death should be set aside because it infringes
upon hisfundamental right tolife. In support of thisposition, he assertsthat the punishment of death
isnot necessary to promote any compelling state interest in punishing him and that the State has not
shown there are no lessrestrictive means of punishing him. The petitioner'scomplaint that hisdeath
sentence must be reversed because it violates his “fundamental right to life” is contrary to settled
precedent as reflected in Cauthern, 145 SW.3d at 629 (citing Nichols, 90 S\W.3d at 604; State v.
Mann, 959 SW.2d 503, 536 (Tenn. 1997) (Appendix); State v. Bush, 942 S.W.2d 489, 523 (Tenn.
1997)). Accordingly, this argument is without merit.

B. Failureto Charge Aggravating Circumstancein Indictment Violates Due Process

The petitioner next assertsthat his being sentenced to death viol ates the Due Process Clause,
Article I, § 8 of the Tennessee Constitution and the Fourteenth Amendment to the United States
Constitution. Relying upon Apprendi v. New Jersey, 530 U.S. 466, 120 S. Ct. 2348 (2000), heargues
that hisindictment was flawed because the aggravating circumstances which made him eligible for
the death penalty were not submitted to the grand jury nor returned in the indictment.

The petitioner's argument is based upon the premise that first degree murder is not a capital
offense unless accompani ed by aggravating factors. Thus, heallegesthat to satisfy the requirements
of Apprendi, the indictment must include language of the statutory aggravating circumstances to
elevatethe offenseto capital murder. Thisargument hasrecently been rejected by our supreme court
in Statev. Holton, 126 S.W.3d 845 (Tenn. 2004); seeadso Statev. Berry, 141 S.W.3d 549, 558-562
(Tenn. 2004) (concluding a so that the Supreme Court’ sdecisionin Blakely v. Washington, 542 U.S.
296, 124 S. Ct. 2531 (2004), does not ater the court’s analysis on whether statutory aggravating
circumstances must be pled in the indictment). The petitioner is not entitled to relief on thisissue.
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C. Death Penalty Violates Bush v. Gore

The petitioner contends that the imposition of the death penalty violates both the state and
federal constitutionsbecausethe statute grants absol ute discretion to each individual district attorney
general toindiscriminately seek the death penalty. The petitioner concedesthat thisissuewasraised
and rejected on direct appeal as part of ageneral challenge to the Tennessee death penalty statute.
See Burns, 979 SW.2d at 297. Our supreme court has not altered its opinion and has continued to
reject thisclaim sincethe petitioner’ sdirect appeal. See, e.q., Statev. Thomas, 158 S.W.3d 361, 407
(Tenn. 2005). Notwithstanding, the petitioner asserts that the issue should be reconsidered in light
of the principlesset forthin Bushv. Gore, 531 U.S. 98, 121 S. Ct. 525 (2000). The petitioner asserts
that the prosecutorial function isanal ogousto a state court'sissuance of aremedy and implies aduty
to ensure that prosecution of crimesisimplemented fairly.

Thepetitioner’ sclaimfailsfor numerousreasons. First, theopinioninBushwasnot rel eased
until 2000, two years after our supreme court’ s affirmance of the petitioner’s convictions and death
sentence. Thus, Bushisinapplicabletothepetitioner’ scaseunlessthe holding established anew rule
of law whichisto be applied retroactively.

In Bush, the United States Supreme Court held that when astate court orders aremedy, such
asarecount of votes, there must be some assurance the implementation of the remedy will comport
with "the rudimentary requirements of equal treatment and fundamental fairness. . .." 1d. at 109, 121
S. Ct. at 532. The potential sweep of the Supreme Court's holding is limited by the opinion's own
words: "Our consideration is limited to the present circumstances. . . ." 1d. Thus, we decline the
invitation to conclude that Bush established anew rule of constitutional criminal procedure. Bush,
avoting rights case, does not apply to thiscriminal prosecution. Seegeneraly Black v. Bell, 181 F.
Supp. 2d 832, 879 (M.D. Tenn. 2001). Moreover, the petitioner’s claim, on its merits, has been
rejected on numerous occasions. The United States Supreme Court has refused to strike down
various death penalty statutes on the ground that those statutes grant prosecutors discretion in
determining whether to the seek the death penalty. Gregg v. Georgia, 428 U.S. 153, 199, 96 S. Ct.
2909, 2937 (1976) (The petitioner's argument "that the state prosecutor has unfettered authority to
select those personswhom hewishesto prosecutefor acapital offense” doesnot indicate that system
isunconstitutional.); Proffitt v. Florida, 428 U.S. 242, 96 S. Ct. 2960, 2967 (1976) (same). Applying
the United States Supreme Court decision in Gregg, 428 U.S. at 198-99, 96 S. Ct. at 2937, the
Tennessee Supreme Court has held that:

opportunities for discretionary action occurring during the processing of a murder
case, including the authority of the state prosecutor to select those persons for whom
hewishesto seek capital punishment do not render the death penalty unconstitutional
on the theory that the opportunities for discretionary action render imposition of the
death penalty arbitrary or freakish.

State v. Cazes, 875 S.W.2d 253, 268 (Tenn. 1994); see also State v. Brimmer, 876 S\W.2d 75, 86
(Tenn. 1994); State v. Hall, 958 S.W.2d 679, 716 (Tenn. 1997). Moreover, in Hall, our supreme
court expressly rejected the assertion that prosecutorial discretion to seek the death penalty violated
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the separation of powersdoctrinefoundin Articlell, 8 2 of the Tennessee Constitution. 958 S.W.2d
at 716-17. Accordingly, we conclude that the decision in Bush, a case involving the method of
counting ballots for a presidential election, does not invalidate the discretion of the prosecutor in
determining whether to seek the death penalty. Thisclaim iswithout merit.

D. Execution by Lethal Injection is Cruel and Unusual Punishment

The petitioner next submits that “the process of lethal injection . . . violates his state and
federal constitutional rights against cruel and unusua punishment.” Our supreme court recently
concluded that death by lethal injectionisnot constitutionally prohibited. See Statev. Robinson, 146
S.W.3d 469 (Tenn. 2004), pet. for cert. filed (Jan. 31, 2005).

E. Sentenceof Death Violates | nternational L aw

The petitioner assertsthat Tennessee'simposition of the death penalty violates United States
treaties aswell asthe Supremacy Clause of the United States Constitution. It appearsthat he argues
that the Supremacy Clause was violated when his rights under treaties and customary international
law to which the United States is bound were disregarded. Arguments that the death pendlty is
unconstitutional under international lawsand treatieshave systematically been rejected by thecourts.
See State v. Odom, 137 SW.3d 572, 600 (Tenn. 2004). Thisclaim iswithout merit.

CONCLUSION

After athorough review of the record and the law applicable to the issues raised herein, we
conclude that the petitioner has failed to prove the allegations contained in his post-conviction
petition. The order of the post-conviction court is affirmed.

ALAN E. GLENN, JUDGE
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